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Current Topics. 
The Emergency Powers (Defence) Act, 1939. 


THE pressure of recent events led to the passing through all 
its stages in the House of Lords and the House of Commons, 
on 25th August, of the Emergency Powers (Defence) Bill, the 
Royal Assent being given on the same day. The Act 
empowers His Majesty by Order in Council to make such 
tegulations “as appear to him necessary or expedient for 
securing the public safety, the defence of the realm, the 
maintenance of public order and the efficient prosecution of 
any war in which His Majesty may be engaged, and for 
maintaining supplies and services essential to the life of the 
nation.” ‘‘ Defence Regulations,” as the regulations aforesaid 
are called, may (a) make provision for the apprehension, trial 
and punishment of persons offending against them and for 
their detention where such appears to the Secretary of State 
expedient in the interests of safety or the defence of the 
realm; (6) authorise the taking of possession or control on 
behalf of the Crown of “ any property or undertaking,” the 
acquisition of “ any property other than land ” ; (c) authorise 
the entering and search of any premises ; and (d) provide for 
amending any enactment, for suspending the operation of any 
enactment, and for applying any enactment with or without 
modification. The Treasury is empowered by order to provide 
for imposing and recovering, in connection with any scheme 
of control contained in or authorised by the regulations, of such 
charges as may be specified in the order. Such order is to be 





statutory rules to which s. 1 of the Rules Publication Act, 
1893, applies. Powers to make an order include powers to 
vary or revoke it; and the powers conferred by the Act are 
in addition to, and not in derogation of, the powers exercisable 
by virtue of the prerogative of the Crown. 


Hearing in Camera. 


THE Act, as respects any proceedings (whether instituted 
before or after its commencement), empowers the court, 
if satisfied that it is expedient in the interests of the public 
safety or the defence of the realm to do so, to direct that, 
throughout, or during any part of the proceedings, such 
persons or classes of persons as it may determine shall be 
excluded ; and also to give directions prohibiting or restricting 
the disclosure of information with respect to the proceedings. 
These powers are in addition to, and not in derogation of, 
any existing powers. It is provided, moreover, that any 
person contravening such directions shall, without prejudice 
to the law relating to contempt of court, be liable, on summary 
conviction, to imprisonment for a term not exceeding three 
months or to a fine not exceeding £100, or both, or, on con- 
viction on indictment, to imprisonment for a term not 
exceeding two years or to a fine not exceeding £500, or both. 
The operation of s. 8 (4) of the Official Secrets Act, 1920, 


| is suspended during the continuance in force of the new 


Act. This subsection makes provision for the exclusion 


| of the public from the hearmg of a case in the interests of 


laid before the House of Commons as soon as may be after | 


it is made, but, notwithstanding anything in s. 1 (4) of the 


| shall take place in public. 


Rules Publication Act, 1893, is not to be deemed a statutory | 


tule to which that section applies. Orders imposing or 
increasing a charge cease under the Act to have effect on the 
expiration of twenty-eight days unless approved within that 
period by a resolution of the House of Commons, no account 
in reckoning the said period being taken of any time during 
which Parliament is dissolved or prorogued or during which 
the House of Commons is adjourned for more than four days. 
Orders containing Defence Regulations are to be laid before 


Parliament, and if either House, within the next twenty-eight — 
| that was the occasion of the passing of the Act has come to 


days on which the House has sat after the order has been laid 
before it, resolves that the order be annulled, it will thereupon 
cease to have effect. Such orders are not to be deemed 


national safety, but enacts that the passing of sentence 
The provisions of the new 
Act may, by Order in Council, be extended to the Isle 
of Man or the Channel Islands, Newfoundland or any 


| colony, any British protectorate, or mandated territory, 





or any foreign country or territory in which for the time 
being the Crown has jurisdiction. The Act remains in 
force for one year only unless an address is presented to 
the Crown by each House of Parliament praying for its 
extension for a further period of one year. It is provided, 
however, that notwithstanding the foregoing provisions, if 
the Crown, by Order in Council, declares that the emergency 


an end, the Act shall expire at the end of the day on which 
that order is expressed to come into operation. A large 
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number of regulations made under the Act were issued as a 
White Paper on Monday. These Defence Regulations, 1939, 
are published by H.M. Stationery Office, price Is. net. It is 
impossible within the space at our command to indicate 
their contents, even in summary form. They have, however, 
been accorded considerable publicity in the daily Press, 
and readers requiring more detailed information must be 
referred to the regulations themselves, which are obtainable 
as above indicated. 


Citation of Authorities. 

In Professor Hoop Puitttrs’ recently published and 
extremely valuable volume, * The Principles of English Law 
and the Constitution,” a good deal is naturally said as to the 
high place held by Coke in the historic development of our 
law, and there is quoted with approval the statement by 
Professor WINFIELD that the “ Institutes’ remain 
lasting a monument of legal exposition as Coke’s Reports do 
of law reporting,” but Professor Hoop Puituips adds to this 
the somewhat doubtful statement that the “ Institutes ” are 
‘ probably more frequently cited in court at the present day 
than any other text-book.” That Coke is sometimes cited 
in court is no doubt true, but it is surely an exaggeration to 
say that he is frequently cited either on his reports or the 

Institutes.” So changed has the law become, particularly 
by modern legislation, that the older text writers have to a 
considerable extent become antiquated. Even the older 
reports scarcely hold the place they once enjoyed. The 
late AUGUSTINE BirRELL, himself, it will be remembered, a 
distinguished member of the Bar, tells us in one of those 
delightful essays which were often lit up by some witty 
allusion, that on one occasion he cited to Sir GEORGE JESSEL 
a case in the reports of Brown, but this old volume touched 
no sympathetic chord in the mind of the Master of the Rolls, 
who sarcastically inquired whether Birrexe had also with him 
the reports of Jones and Robinson. Normally, a recent 
decision appears to be now much more telling than one 
embedded in the dusty volumes of the older reporters. 


as 


Dangerous Driving Charge: “ Mental Black-out.” 
Durinc the hearing of a charge at London Sessions recently 
of driving a motor vehicle in a manner dangerous to the public, 
Mr. Ricwarp O’Sutiivan, K.C., acting deputy chairman, 
stated that a point of law seemed to arise whether it was an 
answer to such a charge to say that one was driving uncon- 
sciously during a mental ** black-out.”” The accused, who was 
alleged to have been in collision with another car, said that he 
remembered nothing of the drive or the accident. The next 
morning he realised that he had had a * black-out.” During 
the drive he thought he might have struck his head on the side 
of the motor car he was driving when he looked out at some 
cross roads. Sir JAMES Purves-Srewart, the nerve specialist, 
stated that he had examined the accused and found a tender 
spot on the thinnest section of the skull. That was consistent 
with the accused having struck his head, and it seemed a 
typical case of concussion amnesia. In such a case, Sir JAMES 
added, although the body, under the direction of the brain, 
went through complicated manceuvres, there would be no 
memory of them or, possibly, of events shortly before the blow. 
The accused was found “ Not guilty,” and was discharged. 
The case was reported in The Times of 25th and 26th August. 


Road Traffic Accidents: Hospital Payments. 

SecTION 36 (2) of the Road Traffic Act, 1930, as amended 
by s. 33 of the Road and Rail Traffic Act, 1933, provides for 
certain payments to be made to hospitals for the cost of 
treatment of road accident cases. A proviso to the sub- 
section enacts that the amount to be paid by an authorised 
insurer or the owner of the vehicle * shall not exceed fifty 
pounds for each person so treated as an in-patient, or five 
pounds for each person so treated as an out-patient.” In 
the course of the Final Report of the Inter-Departmental 





| Committee on the Rehabilitation of Persons Injured by 


Accidents (H.M. Stationery Office, price 3s. 6d. net) it is 
recommended that these limits be abolished. The committee 
was appointed in April, 1936, by the Home Secretary, the 
Minister of Health and the Secretary of State for Scotland 
“to inquire into the arrangements at present in operation 
with a view to the restoration of the working capacity of 
persons injured by accidents, and to report as to what 
improvements or developments are desirable, and what steps 
are expedient to give effect thereto, regard being had to the 
recommendations made in the report issued by the British 
Medical Association in February, 1935, on ‘ Fractures ’.” 
As will be gathered, the report of the committee contains 
much not of direct interest to practitioners and we do not 
propose to do more than indicate the reasons which have led 
it to recommend the abolition of the aforesaid limits. After 
indicating the amount of these limits the Report points out 
that nothing is recoverable in the case of accidents for which 
the motorist is not to blame, or for accidents to the motorist 
himself or a passenger, beyond a fee of 12s. 6d. recoverable 
from the person using the car in respect of emergency treat- 
ment given to any person injured in a motor accident. Strong 
representations, it is said, have been made as to the burden 
which falls upon hospitals in connection with road _ traffic 
cases. The committee was informed by the Central Bureau 
of Hospital Information that it might be calculated with a 
considerable measure of certainty that the treatment of road 
accidents costs the voluntary hospitals in the United Kingdom 
something in the neighbourhood of £200,000 a year and that 
they were recovering rather more than half the cost. The 
burden, it is urged, presses with special heaviness on many 
of the smaller hospitals in rural areas which are called upon 
to treat large numbers of injuries to persons having no 
connection with the locality for which the hospital is provided. 
“It is not easy to understand,” the Report states, “ why, 
if a liability in respect of the cost of treating the injured 
persons is to fall on the motorist, the liability should be 
subject to arbitrary limits.” There seems to the committee 
to be no justification whatever for allowing the motorist 
“to impose on a charity any financial burden in respect of 
an accident for which he was responsible,” and it is therefore 
recommended that the limits be removed. 


Professional Costume. 

In a French tribunal recently business was temporarily 
delayed owing to the fact that one of the attendants had 
gone off with the key of the robing room, thus precluding 
the members of the Bar equipping themselves in their forensic 
gowns, till the contretemps was remedied by the presiding 
judge handing down his robe to the leading counsel and 
procuring the robes of some of the other judges for the 
barristers with him. This incident is of interest as demon- 
strating once again the immense importance attached to 
professional costume in France just as it is with us where 
counsel is both invisible and inaudible if not garbed in wig 
and gown. With us the wig is inherited from the days when 
this head covering was universally worn, while the gown and 
bands are probably accounted for by the ecclesiastical 
predecessors of the Bar. It may be recalled that in America, 
when our former colonists set up for themselves, the question 
was keenly debated whether judges and counsel in the 
Supreme Court should be attired as in the old country, the 
discussion ending with the resolution to discard the wig and 
to retain the gown. In Scotland the Bar’s professional dress 
is the same as with us, except that bands are not in use by 
the junior Bar in the north, a white dress tie being worn 
instead. Of course, we all recognise that there is no inherent 
virtue in a professional costume. A speaker could be heard 
equally well if attired in ordinary dress, but somehow there 
is a general consensus that those entitled to address the court 
should be distinguished by their costume. So thought our 
ancestors, and we, their successors, share their view. 
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The Civil Defence Act. 
III. 
C.—Miscellaneous Matters. 


I. Part V of the Act relates to air-raid precautions in 
the case of public utility undertakers, and its provisions 
were stated in the explanatory memorandum accompanying 
the Bill to be primarily designed to implement arrangements 
already made with such persons. It does not seem, therefore, 
of much direct interest to the public at large. 

Il. If materials for an air-raid shelter to be erected on 
the premises are supplied free to the occupier the local authority 
is to give advice as to their erection: s. 26(1). “ Erection ” 
includes affixing or embedding and all ancillary works : 
s. 26 (5). If the materials are paid for, the advice is only 
to be given if asked for: s. 26 (1). The advice may be carried 
out, notwithstanding any covenant or agreement which the 
process would infringe, s. 26 (2), but due care is to be taken 
not to injure gas-pipes, sewers, etc. 

Ill. With the consent of the occupier of any basement, 
the local authority are bound to erect any materials provided 
for strengthening the basement with a view to its use as an 
air-raid shelter, if those materials are supplied the occupier 
by the Crown free of charge : s. 27. 

IV. Materials for air-raid shelter supplied free of charge 
and basement shelters erected by the local authority are not 
to be interfered with or removed without the consent of the 
local authority: s. 28. The penalty for doing so is a fine 
not exceeding £20. The consent of the local authority may 
be given absolutely or subject to conditions. 

V. The property in any “equipment, appliances or 
material ” provided free of charge on behalf of His Majesty 
remains in the Crown notwithstanding affixation to the soil, 
or that the appliances may have originally been described 
as gifts: s. 67 (1). If the appliances, etc., are issued by a 
local authority the property remains in the local authority : 
s. 67 (2). The person in possession of any such appliance 
must keep it with due care, and if he fails to do so is liable 
to a fine, not exceeding £5, without prejudice to any other 
liability: s. 67 (3). If the Crown or local authority affix 
any appliances and then remove them, the damage caused 
by the removal is to be made good: s. 67 (4). Section 67 
is retrospective to the date when the Act of 1937 came into 
force. 

VI. By s. 33 power is given to make byelaws respecting 
the provision of air-raid shelters in new buildings, and by 
s. 34 an extra annual subsidy of £2 per flat is to be paid for all 
flats within the Housing (Financial Provisions) Act, 1938, 
in which air-raid shelters, as defined in s. 34, are provided. 

VII. Provision is made regarding air-raid shelters in 
private houses or flats by ss. 30 to 32. By s. 32 the estate 
owner in fee simple of a dwelling-house or any lessee whose 
lease has more than three years unexpired is empowered to 
“execute any works for the purpose of providing air-raid 
shelter in the dwelling-house or in or on any land belonging 
to or occupied with the dwelling-house.” This power may 
be exercised notwithstanding any limitation on his interest, 
or any restrictive covenant to the contrary. The section 
is retrospective to the date on which the Act of 1937 came 
into force. 

By s. 30 the owner of any building in an area to which 
Part III of the Act applies, which is “ wholly or mainly 
used for residential purposes and is let out in separate parts,” 
is hound to provide air-raid shelter if requested to do so by a 
majority of the persons occupying the separate parts. In 
s. 30 “owner” means the lessee (if any) for an unexpired term 
of ten years or more; if there are two or more such lessees 
the lessee on whose interest all the other such leases are 
reversionary, and if there is no such lessee the estate owner 
in fee simple: s. 30 (10), incorporating s. 90 (1). The rent 


reserved by all leases in existence at the date when the shelter 


is completed is to be increased, in the absence of other agree- 
ment, by an amount calculated according to a formula 
prescribed in s. 30 (6). The formula is: (a) Take the owner’s 
expenses exclusive of compensation to persons having interests 
in the actual part of the premises where the shelter is put 
(say £100); (6) Add (i) reasonable compensation to such 
persons (say £50) [Total £150] and (ii) compensation to the 
owner himself (say £50) [Total £200]; (ec) Ascertain the 
proportion which the annual value of the premises in question 
bear to the whole of the premises of which they form part 
(say one-fifth) ; (d) Divide by the necessary figure [£200 ~ 5 
=£40]; Take one-eighth [one-eighth of £40=£5]. Accordingly, 
in the case imagined, the annual increase of rent is £5. The 
increase is not to operate for more than ten years. It seems, 
however, that owners of flats in London let, for example, 
on three or five-year leases, will be fortunate if they get their 
money back. 

Section 31 makes a rather obscure provision for the 
invitation of the local authority to erect shelters on land used 
in common by occupiers of a block of flats, but as it does not 
apply where s. 30 applies (see s. 31 (2) (4)) its practical effect 
seems doubtful. 

VIII. Sections 29 and 66 facilitate the provision of money 
for the construction of private air-raid shelters. By the 
latter “the provision of air-raid shelter” is included in 
the list of “‘ improvements” in Sched. 3, Pt. II, of the Settled 
Land Act, 1925. Accordingly, capital moneys may be applied 
for such purpose, but, if the trustees of the settlement or the 
court require, the sum expended must be replaced by instal- 
ments. Section 66 contains ancillary provisions for 
mortgagees, liquidators, receivers, etc. 

Section 29 provides for loans to be made to the “ owner” 
of premises comprising a dwelling-house in areas to which 
Pt. III applies, so as to enable the owner to provide in the 
premises “an air-raid shelter of a permanent character.” 
The ‘“ owner” is the estate owner in fee simple or a lessee 
whose lease has over three years unexpired. The loan is to 
be made by the local authority out of funds lent to them by 
the Public Works Loans Commissioners, and is to be 
repayable with interest over a period not exceeding ten years. 
The section does not apply to premises the occupier of which 
is provided by the Crown free of charge with materials for an 
air-raid shelter. 

IX. By s. 69 the provision of air-raid shelters is not to 
increase the rating valuation. 

X. By s. 82 nothing in any covenant or agreement is to 
authorise or compel any person to interfere with any works 
executed under the Act on the premises subject to the 
covenant, or subject him to any liability if he does not 
interfere with them. 

XI. Factory inspectors, mine inspectors, and repre- 
sentatives of the local authority are empowered to enter any 
premises at all reasonable hours, on producing their credentials, 
for performing their functions under the Act: s. 79; there is 
a fine not exceeding £5 for obstruction. 

XII. By s. 65 bodies corporate are given powers to 
carry out measures against hostile attack. And by s. 78 
directors, etc., of bodies corporate are made criminally liable 
to the same extent as the body corporate. 

XIII. By s. 77 it is made an offence punishable with a 
fine not exceeding £100 or imprisonment for not exceeding 
three months, or both, to make a false statement in any 
report made under the Act. 

XIV. By s. 68 it is made an offence punishable with a 
fine not exceeding £20 for “any unauthorised person” to 
use or wear ‘‘any uniform, badge, medal or emblem issued 
by or with the authority of the Minister for the use of persons 
engaged in any civil defence service ” or any such article 
designed to indicate that the user or wearer is engaged in a 
civil defence service, 
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In the three articles of this series we have sought to indicate 
in a moderate compass the main features of this very drastic 
piece of legislation. The Act is, however, of ninety-three 
sections and two schedules, and is not susceptible of entirely 
accurate compression into a few columns. It interferes 
seriously with many everyday matters and its full efficacy 
must necessarily depend on goodwill on the part of all persons 
affected by it. That such severe measures are necessary is 
an index of the lamentable consequences of the invention of 
the aeroplane in times when international law has not reached 
the efficiency which we know in the law of England. While 
the lawyer must lament the necessity, he must recognise its 
urgency, and must seek to assist the putting into force of the 


Act. 








Company Law and Practice. 


In an article a short time ago I pointed out that no lien could 
he obtained by a solicitor of a company 
on the register of members of the company 
and the reason for this was that it was 
required to be kept by the company for 
certain statutory purposes, one of which was that it should 
be open to inspection by certain persons. 

As I have before pointed out, the elaborate provisions 
contained in the Companies Act for informing the world of the 
identity of the members of a company are now to a large 
extent frustrated, for any person who has invested any money 
in the joint stock of a company can, by the simple expedient 
of having the shares registered in the name of nominees, 
conceal his identity. 

The chief purpose no doubt of these provisions was, in the 
days when the capital of a company was very frequently 
not fully paid up, to enable a creditor or prospective creditor 
to assess the value of the uncalled capital. Nowadays this 
information can only be rarely required. 

It has been, however, plainly recognised by the Acts that 
other persons besides creditors are interested in the identity 
of the corporators of a company and in particular that the 
members are so interested. 

If there is now any point in these provisions, it would seem 
advisable that they should be rendered of more practical 
value by preventing the concealment of the identity of the 
real shareholder, and if there is not now any point in them 
they might well be abolished. 

However, while they are in existence, it is of some importance 
to know how they work, and it is interesting to note that a 
company cannot refuse a shareholder inspection of the register 
on the ground that he is the solicitor of the parties engaged 
in litigation against the company, although it is deposed to 
in an affidavit and not denied by the solicitor that the 
inspection is required in the interest of his client and not in 
the interest of the company or any member of the company 
as such. 

That was in substance the decision in R. v. Wilts & Berks 
Canal Navigation Co., 29 L.T. 922, but it seems to have 
proceeded largely on the ground that the solicitor was not 
behaving in an improper manner, and that his conduct would 
probably be beneficial to both parties. 

In view, however, of the words of s. 98 of the Companies 
Act, 1929, which says that the register shall be open to the 
inspection of members without a charge, it would seem that 
in the case of a company at the present day the motivesof the 
shareholder intending to inspect the register must be wholly 
immaterial. 

That this is so is supported by the case of Mutter v. Eastern 
and Midlands Railway Co., 38 Ch. D. 92, in which the relevant 
section was that of the Companies Clauses Acts of 1845 
and 1853, which provided that a stockholder of a company 
is entitled to inspect the register of debenture stockholders. 


Register of 
Members. 








Those sections entitled the plaintiff to inspect the register 
and not only that part of the register which affected only 
himself but the whole of the register, and it was suggested 
by Chitty, J., that the purpose of the Legislature in conferring 
such a right was to enable a stockholder to communicate with 
those standing in a similar position to himself and obtaining 
their assent to any resolution to be brought before any 
meeting of the company. 

It was argued in this case, however, that the plaintiff was not 
entitled to inspect the register on the ground that the plaintiff 
was not a bona fide stockholder, and in regard to this argument 
Chitty, J., said: “ In this case I have no hesitation in saying 
that the plaintiff took his stock ... at the suggestion 
and in the interest of the Great Eastern Railway Co. or 
Mr. Parkes, the chairman I think he is acting to a 
large extent in the interest of the Great Eastern Railway, but 
it appears to me on the authorities that I am not justified 
in going behind the register. Even if I came to the conclusion 
that I did not like the position of the plaintiff in this particular 
matter, I should have no right to refuse to do him justice or 
accord him the rights which the Legislature has given him.” 

A somewhat similar position arose in Bloram v. Metro- 
politan Railway Co., U.R. 3 Ch. 337, where the plaintiff had 
hought his shares in the company a short time before the 
bill was filed and for the express purpose of enabling him to 
institute the interlocutory proceedings which were to restrain 
the directors of the company from acting in a particular 
manner which there were good grounds for considering to he 
ultra vires, and it was held that the plaintiff should not, for that 
reason, be prevented from obtaining an interlocutory injunction. 

Dealing with this point on appeal, Lord Chelmsford, L.C., 
said: ‘* However questionable the mode of the plaintiff's 
introduction to the company may have been, he has an actual 
interest in the subject-matter of the suit. In this respect he 
differs from the plaintiff in the case Forrest v. Manchester, 
Sheffield & Lincolnshire Railway Co., 7 Jur. (N.s8.) 887, who 
stated in his examination that the directors of a rival company 
directed the institution of the suit and indemnified him 
against costs... But if the question put by Vice- 
Chancellor Wood in Filder v. London Brighton & South Coast 
Railway Co., 1 H. & M. 493, is repeated in this case: “ Is the 
suit bona fide the plaintiff's own suit or is he merely the hand 
by which someone else acts? The correct answer must be 
that he consented to become the instrument of others, but for 
that purpose he has acquired an interest which gives him a 
common cause with them. I cannot say that having chosen 
to place himself in this invidious position with a real interest, 
though of no great amount at stake, he is not to have the 
ordinary rights of a plaintiff on account of the motives which 
led him to acquire the means of appearing in that character.” 

It appears, however, that a different result is arrived at if 
the person who requires inspection is actuated by hostile 
motives and he purports to sue the company on behalf of 
himself and all the other shareholders, though no doubt an 
ingenious plaintiff would almost certainly be able to 
circumvent this difficulty. 

The sections of the Companies Clauses Acts which conferred 
the right of inspection did not refer to any right to take 
copies, but it was held that such a right was implied. 
Section 98 of the Companies Act, 1929, however, confers an 
express right for anyone to acquire a copy of the register on 
making certain payments and the effect of this is to prevent 
any person from being able to insist on himself making a 
copy of the register, for such a right is not, under the 
Companies Acts, essential, as it was under the Companies 
Clauses Act, to make the right of inspection a real right. 

One other point that may usefully be noticed is that the 
right of inspection of the register of members ceases on the 
liquidation of the company. 

In Re Kent Coalfields Syndicate, where the decision was 
based on the construction of s. 32 of the Companies Act, 














September 2, 1939 


THE SOLICITORS’ JOURNAL. 





[Vol. 83] 681 








1862, which is in substantially similar terms to that of the 
present section, it was held by the Court of Appeal that this 
was 80. 

In the judgment of Chitty, L.J., there are some useful 
observations on the method of construing sections of the 
Acts. He first of all points out that the section occurs in a 
group of sections which relate to a company which is a going 
concern, and says that, though that is not conclusive, it is a 
point to be considered. He also points out that on liquidation 
the register passes into the hands of the liquidator, and that 
it would be unreasonable that, once the directors had lost 


‘control of it, they should be liable for penalties for not 


allowing people to inspect it. 

He also says this, which throws some light on the purpose 
of the right of inspection : ‘* I think the observations of Lord 
Cranworth in Oakes v. Turquand, L.R. 2 H.L. 325, one of 
great weight. He pointed out that under the altered law of 
liability it was right that a stranger should be able to obtain 
inspection of the register of members because he had, or might 
have, an interest in knowing who are liable and to what 
extent ; but such a right is unnecessary when the company is 
being wound up. It is true that the company continues to 
exist in a corporate capacity, and it is also true that the 
liquidator may be carrying on the business ; but no liquidator 
would dream of dealing with any person without indicating 
that the company was in liquidation, and no stranger has, in 
my opinion, any such interest as I have mentioned after the 
winding-up has commenced.” 








A Conveyancer’s Diary. 


THERE is a curious deficiency of authority on the question 

of the effect of a contract to sell the freehold 
Contracts for upon fixtures which are annexed to the 
Sale: freehold. Forms of conditions of sale 
Fixtures. invariably provide that fixtures are to be paid 

for at a valuation, or at their fair value or by 
some fixed sum. But the question is what happerts to them 
in the absence of any such condition. For example, if an 
owner-occupier contracts to sell his house, does the contract 
include his electric light pendants and stair rods? Now, 
it is usually assumed that the special condition regarding 
payment for fixtures is necessary because in its absence they 
would be included in the land sold: it is so stated, for 
instance, in the notes in * Wolstenholme ”’ to the General 
Conditions (1932 ed., p. 723). 

The authority cited there (and in other textbooks) for this 
proposition is Colegrave v. Dias Santos (1823), 2 B. & C. 76. 
But it is doubtful whether that decision is any authority on 
this point at all. It was a case of trover for stoves, grates, 
kitchen ranges, closets, shelves, brewing coppers, cooling 
coppers, blinds, mash tubs, locks, bolts, etc. The plaintiff, 
the owner in fee, advertised his house for sale, but the printed 
particulars mentioned none of the items in dispute, all of 
which were then in the house. The defendant became the 
purchaser, and the house was conveyed to him, the articles 
still being there. Later, the plaintiff asked that they should 
be valued, and that the defendant should pay for them 
accordingly. The latter said that they passed with the fee 
and refused to pay or to give them up. The court held that 
they passed with the freehold, but that even if they did 
not, trover would not lie in regard to them after conveyance 
and possession taken under it, for that amounted to delivery 
of them. 

It is unquestionable that this case represents the rule of law 
at the present day on the point which it decides, namely, that 
after conveyance or delivery of possession the purchaser may 
keep the fixtures without paying for them, in the absence of 
a condition of sale on the point. Indeed, the rule is now 
statutory, since L.P. Act, s. 62 (1), provides that “a con- 
veyance of land shall be deemed to include and shall by virtue 








of this Act operate to convey, with the land, all . . . fixtures 

. appertaining . . . to the land, or any part thereof, or, 

at the time of conveyance, demised, occupied, or enjoyed with 
. the land.” 

But a mere contract for sale is not a ‘‘ conveyance ” within 
the meaning of the Act: see s. 205 (1) (ii) and Borman v. 
Griffith [1930] 1 Ch. 493. And, ex hypothesi, if the dispute 
arises before conveyance, there is no delivery of the fixtures 
so as to bring the second point in Colegrave v. Dias Santos 
into effect. 

There has been a very large body of case law since Colegrave 
v. Dias Santos on the question of fixtures, but none of it deals 
expressly with the point under consideration. The question 
to whom fixtures belong usually arises between tenant for 
life and remainderman or between landlord and tenant. 
On these matters the law seems to have undergone a certain 
development. To some extent at least the rule is Quicquid 
plantatur solo cedit solo, so that the life tenant’s estate or an 
outgoing tenant for years can keep nothing which is affixed 
to the ground. But there have long been at least some 
exceptions. For example, in Ex parte Quincy (1750), 1 Atk. 
477, it was said “if a man sells a house where there is a 
copper, or a brew-house where there are utensils, unless 
there were some consideration given for them, and a valuation 
set upon them, they would not pass.” This case was cited 
in Colegrave v. Dias Santos, but was brushed aside by Bayley, 
J., with the remark that the cases as to landlords and tenants 
and execution creditors are mere exceptions in favour of 
trade to the strict common law rule. But by the time we 
come to Leigh v. Taylor [1902] A.C. 157, we find Lord 
Halsbury saying that, “One principle, I think, has been 
established from the earliest period of the law down to the 
present time, namely, that if something has been made 
part of the house it must necessarily go to the heir, because 
the house goes to the heir, and it is part of the house. That 
is logical enough. Another principle seems to be equally 
clear, namely, that where it is something which, although it 
may be attached in some form or another (I will say a word 
in a moment about the degree of attachment) to the walls of 
the house, yet, having regard to the nature of the thing itself, 
and the purpose of its being placed there, is not intended to 
form part of the realty, but is only a mode of enjoyment of 
the thing while the person is temporarily there, and is there 
for the purpose of his or her enjoyment, then it is removable 
and goes to the executor”’ (p. 158). 

Thus stated, the principle seems perfectly clear, though its 
application to a given set of facts may be difficult. The 
question is whether the article has been so firmly and 
permanently affixed that it has become a part of the freehold, 
or, even if not particularly firmly affixed, has been affixed 
with the intention of making it part of the freehold. Qn 
those principles the House of Lords held that a tenant for 
life who nailed up a tapestry to the wall of the house was 
not making a present of it to the remainderman. 

It seems that the same considerations would determine the 
vase Which we are considering. The question is of intention. 
If an owner affixes ordinary electric light pendants, which 
can equally well be put up anywhere, the inference could 
hardly be that he means irreparably to make them part of 
the house. But, on the other hand, particular considerations 
may show a different intention; for example, some sorts of 
modern lighting apparatus, e.g., lights concealed in corners 
or picture-rails, would be very little use elsewhere and their 
removal would damage the premises. They would seem to be 
fixtures in the other sense, and to be part of the house. If, 
then, the owner-occupier contracts to sell the house and 
provides for “ fixtures’? being paid for, he can only get 
payment for such as are not a permanent part of the house. 
If he says nothing about fixtures in the contract, he can only 
remove such as are not a permanent part of the house. But 
in either case, anything which is a permanent part of the 





682 


THE SOLICITORS’ JOURNAL. 





September 2, 1939 











house is comprised in the contract and in the purchase price 
as a portion of the freehold, and passes by the contract 
without payment. The primary test seems to be whether the 
thing can be removed without serious damage to the premises. 
If it cannot, it is completely part of them. If it can, it may 
still be part of them, if the circumstances show that the 
annexation was intended to be permanent. If there is no 
such indication, the object will not be part of the premises, 
with the consequence that the vendor can remove it, unless 
it is expressly comprised in the contract. But if he neglects 
to do so until after conveyance, the purchaser will have 
acquired the property in the object by delivery, on taking 
possession, and the vendor cannot later recover it or damages 
for its conversion or detinue : Colegrave v. Dias Santos. 








Landlord and Tenant Notebook. 


Oxe would have expected that the vast increase in the 
number of blocks of flats would have 
produced a crop of additional illustrations 


Flats, Quiet 


Enjoyment, of the nature and scope of the covenant 
and Common for quiet enjoyment. For the tenant of 
Schemes. a flat is normally surrounded by persons 


claiming under his landlord, and the land- 

lord is normally himself the occupier of much of the building. 
But in so far as tenants have had occasion to complain of 
acts done by their landlords themselves, the law has developed 
along the lines of breaches of agreements implied by common 
schemes rather than breaches of express or implied covenants 
for quiet enjoyment. The leading authority on the position 
of landlords of flats as regards alteration of user and structure 
is undoubtedly Hudson v. Cripps [1896] 1 Ch. 265. The 
plaintiff in that case undoubtedly blazed a trail which many 
other tenants of flats have been able to follow. Her agree- 
ment with the defendant was recorded on a printed form, 
“evidently,” as North, J., not intended to apply to 
this particular flat alone.” She covenanted against aliena- 
tion, against trade or business, against structural alteration : 
not to use the premises or any part thereof otherwise than for 
the purpose of dwelling-rooms : also against annoyalce or 
injury to the landlord and his tenants: and * to observe 
The latter dealt with 
such matters as the main entrance, keys, house refuse, coals, 
water, lifts, sanitary arrangements, animals (consent might be 


said, °° 


annexed regulations and conditions.” 


viven, revocable on complaints being made by neighbours), 
putting up names, landings and staircases, and the functions 
of the hall-porter. 

The flat was ina building with a quadrangular open court ; 
there was one outer door, and one staircase : 
the building consisted of other residential flats. The plaintiff 
held a yearly tenancy, and soon after it had begun the defendant 
proceeded to convert the rest of the building into what the 
learned judge called a fashionable club-house. This involved 
covering in the courtyard up to the top of the first floor and 
turning the lower flats into billiard rooms, smoking rooms, 
ete., while other rooms were converted into club bedrooms. 

She sued for an injunction to restrain the defendant * from 
interfering with her right to quiet enjoyment ” (there was an 
express covenant) and * from doing anything inconsistent with 
the terms of the agreement.” 

No authority appears to have been cited in support of the 
proposition that the defendant had broken his covenant for 
quiet enjoyment, while the defendant was able to refer to 
decisions which would limit the scope of that covenant to acts 
interfering with title or, at all events, possession. In_ his 
judgment, North, J., held as follows: “ A covenant for quiet 
enjoyment is a covenant for freedom from disturbance by 
adverse claimants to the property.” [| think that, having 
Mayor, ele., of Berwick-on-T weed 
Q.B.D. 547 C.A., which was not cited, and to 


regard to Saunderson v. 


(1884), 13 





and the rest of 





Booth v. Thomas [1926] Ch. 397, C.A. (not yet decided), that 
this proposition is too narrow: but the point is, perhaps, 
an academic one, for one of the cases cited by the defendant 

Grosvenor Hotel Co. v. Hamilton [1894] 2 Q.B. 836—shows 
that facts which do not constitute a breach of covenant for 
quiet enjoyment may found an action for derogation from 
grant. 

Derogation from grant was not mentioned in the plaintiff's 
pleading in so many words, but the allegation that the 
defendant had broken an implied agreement seems to be 
essentially a variant of that plea : a difference being, of course, 
that third parties might, if desired, be roped in. North, J., 
held that the case came exactly within the principles laid 
down by Hall, V.-C., in Renals v. Cowlishaw (1878), 9 Ch. D. 
125, and adopted by Lord Macnaghten in Spicer v. Martin 
(1888), 14 A.C. 12, and granted an injunction to restrain the 
defendant from using or permitting the premises to be used as 
a club or otherwise than as residential flats, or making or 
permitting to be made any alterations therein with a view 
to such use thereof as was thereby restrained. 

It may, indeed, be said that a block of flats of this type 
affords the clearest possible example of a common scheme, for 
besides the factor of covenants we have the element of general 
management represented by the regulations. 

This authority was followed by Stirling, J., in Alexander 
v. Mansions Proprietary, Ltd. (1900), 16 T.L.R. 431. The 
plaintiff in that case found, soon after taking a three years’ 
tenancy of a flat in a block of flats (with an option for another 
three years), that most of the surrounding flats were being 
given up, and the defendants, his landlords, were converting 
the premises into a hotel. The printed form containing his 
agreement and the agreements under which the other flats 
had been let referred to water, cleaning, hall-porters, etc., 
and restricted the use of lifts to tenants, families and servants 
of tenants. The defendants, making substantial 
structural alterations, were permitting the lifts to be used by 
the hotel servants and for the purpose of conveying hotel 
guests’ luggage. The learned judge, holding that they had 
broken implied terms, used the expression ** acts in derogation 
of rights granted by the agreement.” 

Soon afterwards it was shown that the alterations of the 
structure and user of the surrounding premises need not be 
wholesale character in order to enable a flat-dweller 
to get an injunction: in Gedge v. Bartlett (1900), 17 T.L.R. 
13, C.A., the tenant of a residential flat, taken 
complained of the letting of two floors to a Government 
Department for the purposes of offices. When the action 
came on, the Goverhment had taken possession of one set 
and the agreement for another set was complete; and an 
injunction was refused because it would be impossible to 
comply with it. But the Court of Appeal varied the order 
by granting an injunction against future lettings of the 


besides 


of a 


as such, 


character objected to. 

The position as to user was exhaustively reviewed, and 
Hudson af Cripps Was applied and approved, in Jaeger V. 
Mansions Consolidated, Ltd. (1903), 87 L.T. 690, C.A., which 
came before the courts in the shape of an application to hold 
that a statement of claim disclosed no cause of action. There 
were no structural alterations in this ease, but the plaintiff 
complained of the immoral user of adjoining flats. He had 
taken his own for a term of three years, executing a litho- 
vraphed agreement in which he covenanted, inter alia, to use it 
as a dwelling-house only; against annoyance, and against 
immoral user—the last-mentioned covenant concluding with 
but on the contrary would, as much as possible, 
Finding 


the words * 
contribute to the respectability of the building.” 
that his neighbours were doing just the reverse, he souglit 
an injunction to restrain the defendants, his landlords, from 
permitting such user as would interfere with his quiet enjoy- 
and against 


ment or was inconsistent with the agreement 
breach of 


causing or permitting nuisance. In so far as 
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covenant for quiet énjoyment was complained of, the 
statement of claim was approved only in so far as it alleged 
that other tenants and their invitees were in the habit of 
extinguishing lights on the staircase and in so far as it alleged 
that the defendants authorised such conduct, e.g., by receipt 
of rent after notice. The ruling of North, J., in Hudson v. 
Cripps, set out above—that there must be adverse claimants— 
was thus approved. Indeed, participation by the defendants 
was, it was held, an essential element in the matter of the 
departure from the common scheme, and in an unreported 
case (Harris v. Bentley) Collins, M.R., had recently said : 
“If the evidence showed acquiescence by the landlord 
carried to such a point as to found an inference that the 
landlord actually participated in the use of the flats for 
immoral purposes, possibly there might be a breach of the 
contract.” In the present case the learned Master of the 


tolls expressed the position in this way: “ It is perfectly 
clear that once you get a scheme established which is 


incompatible with any part of these premises being conducted 
as brothels, then the person who conducts them—be he the 
landlord or be he the tenant—is equally bound by that 
scheme.” 

Lastly, more recent cases have shown (by implication, 
at all events) how a landlord may, by apt words, negative 
a scheme and avoid liability. In Pearce v. Maryon-Wilson 
[1935] Ch. 188, the plaintiff was lessee of a house on a building 
estate, she and her neighbours being bound by covenants 
not to convert or use their premises for schools, sanatoria, 
shops, warehouses, etc., or to use them otherwise than as 


private dwelling-houses without the consent in writing of 


the lessor having first been obtained. The defendant was 
the lessor and he had consented to the subdividing of some 
of the other properties. It was held that the proviso for 
consent authorised departure from the scheme. And_ in 
Matania v. National Provincial Bank, Ltd. (1936), 80 Sou. J. 
532, C.A., when the landlords of two flats let one to a singing 
teacher and the other to a tenant who covenanted not to 
effect alterations without their consent, it was held on appeal 
that she had no claim against them when disturbed by noise 
and dust occasioned by building operations to which their 
consent had never been asked. 








Our County Court Letter. 
THE REMUNERATION OF SOLICITORS. 
Ix a recent case at St. Albans County Court (Munton, Morris, 
King & Co. v. Chambers) the claim was for £21 6s. 5d. for 
professional services, and the counter-claim was for £42 1s. 
as damages for negligence. The plaintiffs’ case was that 
they had acted as solicitors for the defendant in a previous 
ease, in which one of his neighbours had applied for an 
injunction to restrain him from causing a noise or nuisance, 
alleged to have been due to the continual crowing of a cockerel. 
The plaintiffs’ bill amounted to the sum claimed. The 
defendant’s case was that the partner in the plaintiff firm, 
who had had charge of the previous case, had not properly 
instructed the barrister who had been briefed for the 
defendant. The alleged vesult was that the facets had not 
all heen brought out, and (judgment having been given against 
the defendant) he had had to pay the other party’s taxed 
costs amounting to the sum set out in the counter-claim. 
It was further alleged that the defendant had not been 
notified of a claim against him for an interim injunction, 
which first came to his knowledge when he read of it in a 
hewspaper. His Honour Judge Hargreaves gave judgment 
for the plaintiffs on the claim and counter-claim, with costs. 
It is to be noted that, if the client’s real complaint is against 
counsel’s conduct of a case, this does not constitute negligence 
by the solicitor, or entitle the client to withhold payment of a 
bill of costs. The duty of the solicitor is to brief counsel 





» Society. 





whom he reasonably believes to be competent. Any questions 
as to the manner in which the case was conducted are then 
irrelevant, and it is unnecessary to call as a witness the 
barrister who conducted the case. If, however, there is a 
specific allegation that counsel was not placed in possession 
of all the facts (and this cannot be disproved by production 
of his brief) it will be necessary to call him as a witness to 
state what he was informed in conference. Even then it 
would be irrelevant to cross-examine him as to his general 
conduct of the case, although he could be asked why, e.g., he 
failed to make use of a certain fact. If this would evidently 
have had an important bearing on the issue, the inference may 
be that he was not in fact informed of it in time, otherwise 
he would have based some ecross-examination or argument 
thereon. 
THE QUALITY OF MOTOR CARS. 

In Underwood v. Whiting, recently heard at Bournemouth 
County Court, the claim was for £93 16s. 5d. as the balance 
of the purchase price of a motor car. The claim was admitted, 
subject to a set-off of £31 12s. 6d. as damages for breach of 
warranty. The onus being on the defendant, his case was that 
in November, 1938, he was approached by the plaintiff in 
regard to changing his car. The defendant already had a car 
which did forty miles to the gallon, and he only changed it 
on the plaintiff's representation that the new car had an 
even lower petrol consumption and would give better mileage. 
After a short trial, however, the new car only did thirty miles 
to the gallon, and did not improve after adjustment. On one 
occasion the car had admittedly done forty-eight miles per 
gallon, but it had been specially tuned up. The plaintiff's 
evidence was that the car was tested, and the petrol con- 
sumption had ranged from thirty-three to forty-two miles per 
gallon. Even with new cars, of the same make and horse- 
power, it was possible to find a variation in petrol consumpt ion. 
A driver who was sympathetic with the engine would get a 
better mileage than one who was not. His Honour Judge 
Cave, K.C., that it was unreasonable for the 
defendant to contend that speeds between thirty and sixty-five 
miles per hour constituted normal driving with the car in 
question, or that his cruising speed on a long Journey was from 
fifty to fifty-five miles per hour. The reason the defendant 
had not had as good results as he expected was that he had 
not driven the car properly. There had been no breach of 
warranty, and judgment was given for the plaintiff, with costs. 
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Books Received. 


500 Points in Club Law and Procedure. By 
fleventh Edition, 1939. Foolscap &vo. 


R. S. CHapMan. 
pp. (with Index) 


178. London: The Working Men’s Club and Institute, 
Ltd. 2s. 6d. net, 2s. 9d. post free. 


The Life of Sir Edward Clarke. By Derek WALKER-SMitH 


and Epwarp CiLarKE. 1939. Demy 8vo. pp. (with 
Index) 351. London: Thornton Butterworth, Ltd. 1&s. 
net. 

Brewery Accounting. By G. S. Hamitron, A.C.A. 1939. 
Demy 8vo. pp. 139 (with Index). London: Gee & Co. 


(Publishers), Ltd. 12s. 6d. net. 

Phillips’ Practice of the Divorce Division. By Ki. A. PHILLIPs, 
LL.B. (Lond.), of Llandaff and Carmarthen District Probate 
Registries, late of the Divorce Registry. Third Edition. 
1939. Royal 8vo. pp. xlviii and (with Index) 622. 
London: The Solicitors’ Law Stationery Society, Ltd. 
42s. 6d. net. 





Captain Bernard Thorpe, President of the Incorporated 
Society of Anctioneers and Landed Property Agents, has 
given a silver medal to be awarded annually to the student 
securing top place in the Intermediate Examination of the 
The award will be known as the Thorpe Medal. 
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To-day and Yesterday. 
LEGAL CALENDAR. 


28 Aucusr.—After John Goodeve had been condemned 
to death for horse stealing and Charles 
Harrington for burglary, an application was made in favour 
of the latter and the Secretary of State sent a reference of his 
case to the judge who tried them and also issued a respite 
“to prevent accidents from any delay in receiving the judge’s 
report.” In reporting on Harrington’s case the judge 
prompted by humanity also recommended Goodeve to mercy 
considering his case the less flagrant. Unfortunately this 
communication only reached the Secretary’s office on the 
28th August, 1767, the very day on which the unfortunate 
Goodeve was hanged at Chelmsford. The reprieve arrived 
there on the morrow. 


29 Avcust.—William Gibson, who was executed on Kenning- 
ton Common on the 29th August, 1755, for 
robbing a lady and gentleman in Comb Wood, near Kingston, 
had had a strange career. He had been a maltster at Leeds, 
but having lived beyond his income and ruined himself he 
had taken to the highway. His headquarters had been a 
cave in Comb Wood, where he hid during the daytime keeping 
provisions and a store of clean linen. He had been captured 
by chance by a shooting party from Putney. 


In August, 1862, William Moore, a tailor, 
was condemned to death at the Lancaster 
Assizes for the murder of his wife. They had lived unhappily 
together and she had left him to go and live with her uncle, 
but he had followed her there and killed her, afterwards 
trying to cut his own throat. After his sentence he was kept 
in prison without the means to attempt his own life, but on 
the 30th August he killed himself in an extraordinary way. 
Having obtained permission to go to the lavatory he thrust 
his head deep into the pan, released the water and so drowned 
himself. This is probably the only suicide of its kind. 


On the 3lst August, 1738, it was found that 
in a new Commission of the Peace for 
Middlesex seventy-five names were omitted and ninety-eight 
added. A versifier wrote : 

Full seventy-five turned out—a handsome drench 
Tho’ much too late. Sure this will purge the Bench. 
Informers may find the employment bad 
And justice may from Justices be had. 

So sorely did the trading harpies roast us 

We suffered less by Spanish Guarda Costas. 

O Liberty! Defend these harassed nations 

From foreign and domestic depradations.” 
The Guarda Costas were privateers in the Spanish revenue 
service which were in the habit of raiding our shipping under 
colour of looking for contraband and generally committed 
many abuses. 


30 AUGUST. 


31 AuGuUST. 


There was consternation on the Sussex 
coast in 1783 when it was learnt that a 
convict ship had been seized by the prisoners and run aground 
near Rye, and that the criminals having got ashore in the 
two longboats were at large. On the Ist September three 
Bow Street constables ran three of the men to earth in London 
at a house in Onslow Street. Crying “Cut away, we shall 
be hanged if taken,” the convicts resisted desperately with 
poker, shovel and clasp-knife, but in the end the officers of the 
law, though two of them were badly wounded, made their 
capture. : 


1 SEPTEMBER. 


2 SepreMBER.—On the 2nd September, 1757, John 


Evans, Mayor of Carmarthen, was tried 
at the Assizes there for the murder of five colliers killed when 
the military under his orders fired on a mob trying to break 
into a storehouse of corn. 


As it was proved that, before 











proceeding to extreme measures, he had done all a prudent 
magistrate could, the jury honourably acquitted him without 


leaving court. 

On the 3rd September, 1929, Lord Mersey 
died at Littlehampton, at the age of eighty- 
He had been President of the Admiralty Division. 


3 SEPTEMBER. 
nine. 


THe Week's PERSONALITY. 

John Bigham, the son of a Liverpool merchant, brought 
to the making of his career at the Bar a north-country forceful- 
ness, and a keen understanding of commercial methods. 
Born on the banks of the Mersey, which afterwards gave 
him his title in the House of Lords, he joined the Northern 
Circuit where Collins, Kennedy and Pickford were his con- 
temporaries, following fast in the footsteps of leaders like 
Herschell, Russell, Holker and Gulley. For such men as 
these the prosperous mid-Victorian days provided ample 
opportunity. Bigham, ambitious, confident, industrious, 
learned and enjoying the advantage of private means, soon 
got a good share of the work, taking silk in 1883, twelve 
years after his call to the Bar. The methods of Mathew, J., 
in the Commercial Court suited his nimble and receptive mind, 
with its aptitude for relevance, and his practice grew to 
enormous proportions. In 1897 he became a judge of the 
Queen’s Bench Division, and ably, if sometimes impatiently, 
played his part as a commercial judge. In 1909 he brought 
his practical abilities to the service of the Probate, Divorce 
and Admiralty Division as President. In the following year, 
however, ill-health compelled him to retire, and he was raised 
to the peerage as Baron Mersey of Toxteth. 


Dous_e VIsIoNn. 

At the last Manchester Assizes a case of double vision, 
resulting from an accident, came before Mr. Justice Stable. 
“ Look at me and if you can see me twice tell me how far 
apart I am,” he said to the plaintiff. Apparently she saw two 
judges, one about fifteen inches above the other. The case 
inevitably calls to mind one of the best of the late Mr. Justice 
Swift’s jokes. At Birmingham he was trying a case in which 
the plaintiff represented by Mr. Arthur Ward, was claiming 
that an accident had afflicted her with double vision. While 
she was in the box a message was brought in that a case in 
which her counsel was briefed was just coming on before 
another judge. Swift turned to her and told her to look at 
Mr. Ward. She didso. *‘ How many of your learned counsel, 
Mr. Ward, do you see?” he asked. “ I see two of him, my 
lord.” “~ That is very fortunate,” said the judge,” because 
one of him is wanted in the next court.” Judging by the 
lament of Croom-Johnson, J., at the Manchester Assizes, over 
the inadequacy of two judges to cope with the accumulated 
mountain of cases there, it would have been very useful if one 
of the Mr. Justice Stables could have detached himself and 
tried some of them. 

Exit THE BLACKSMITH. 

A widespread tradition has lately received what ought to 
be its deathblow in the Court of Session at Edinburgh, where 
Lord Russell declared : ‘* I am in a position to affirm that the 
legend of runaway marriages at Gretna being performed in 
bygone days by a blacksmith as a so-called priest was 
unfounded in fact and might be properly characterised as 
based on a myth.” I have not been able to follow closely 
the voluminous evidence on which the learned judge rests 
his conclusion, but I always understood that Joseph Paisley, 
who died in 1811, at the age of eighty-four, after long years 
of officiating for the English strangers as the Gretna “ priest,” 
was the original blacksmith only in the metaphorical sense 
that he united man with woman as the smith welds iron with 
iron, for his other occupations covered smuggling, fishing and 
tobacco dealing. At the toll bar there was an old soldier 
who officiated in full regimentals with cocked hat and sword. 
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Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 
Buildings, E.C.4, and contain the name and address of the Subscriber. 
addressed envelope is enclosed. 





Thames Conservancy. 

(). 3664. The conservators of the Thames Conservancy 
Board have certain statutory rights of control inter alia of 
navigation over the Thames as defined in the Thames Con- 
servancy Act, 1932. What rights of control of navigation, 
if any, are there over the tributaries of the Thames (other 
than those tributaries included in the definition of the Thames 
contained in the said Act) and in whom are such rights of 
control vested ? Perhaps you will be good enough to refer 
us to any statutory or other authority for your answer. 

A. Under s. 264 (1) (6) of the 1932 Act the conservators 
may enter into and carry into effect agreements in relation to 
the preservation and maintenance of the flow and purity of 
the river and its tributaries. The conservators also have 
rights over the Thames catchment area under the Land 
Drainage Act, 1930, s. 79. There appear to be no direct rights 
of control of navigation over tributaries, other than those 
included in the definition of the Thames contained in the 
said Act. 

Vegetable Field. 

(). 3665. Clients of ours wish to let to a market gardener 
a field to be used for the purpose of growing green vegetables. 
It is, however, desired to avoid the tenancy becoming subject 
to the Agricultural Holdings Acts as the land may in the 
near future be required for building or other purposes. Will 
you please give your opinion as to the best method of achieving 
this object ? 

A. The lvtting should be for a period of less duration than 
a year. The field will not then be let on a contract of 
tenancy within the meaning of s. 57 (1) of the Agricultural 
Holdings Act, 1923. If the market gardener requires more 
than a quarterly or half-yearly tenancy, the field may be let 
to him for eleven months and three weeks, or for fifty-one 
weeks, or for 364 days, as may be mutually agreed. 


Marriage of Driver and Passenger. 

(. 3666. In July, 1938, A.B., driving a motor car, is 
involved in an accident causing injuries to his passenger 
(.D., A.B.’s fiancee. From this date up to February, 1939, 
hy arrangement with and at the expense of A.B.’s insurers, 
C.D. undergoes various treatments and courses, at the end 
of which there is some conflict of medical opinion as to whether 
she is completely recovered from the accident. In March, 
1939, A.B. marries C.D. A.B.’s insurers contend that as a 
result of the marriage C.D. (now C.B.) has no legal claim for 
general damages against her husband. We are unable to find 
any authority for this contention, although we have an 
indistinct memory of a somewhat similar case at Assizes 
some three or four years ago. Please advise whether such 
authority exists, and, if so, where a report of the case is to 
be found. 

A. The insurers are correct in their 
Gotliffe v. Edelston [1930] 2 K.B. 378; 
[1937] 81 Sox. J. 413. 

Solicitors’ Costs. 

(). 3667. As solicitors for A. Ltd., we were instructed to 
try and obtain an advance of £3,000 to be secured by a 
debenture to be issued by the company. We negotiated 
for and obtained such advance and we acted for the debenture- 
holder and the company. We maintain that we are entitled 
to a fee for negotiating the mortgage of £3,000 under Sched. I, 


contention. See 
Sarson v. Barwell 








All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 


In matters of urgency answers will be forwarded by post if a stamped 





Pt. I of the Solicitors Remuneration Act General Orders, 
1925 and 1936, and also to the appropriate fees under the same 
scale for acting on behalf of the debenture-holder and the 
company. The liquidator of the company maintains that we 
should deliver a bill under Sched. II. We should be glad to 
have your opinion. 

A. The negotiating fee provided by the Remuneration 
Order of 1882 is not confined to loans secured on freehold, 
copyhold or leasehold property, see the case of In re Furber 
[1898] 2 Ch. 538, so that if, as is probably the case here, the 
loan is, in fact, secured on some asset, and the solicitor does all 
that is required in bringing the borrower and lender together, 
then he will be entitled to the negotiating fee as provided by 
the scale laid down in the Remuneration Order of 1882, as 
subsequently amended. Presumably the loan here was 
secured from a person for whom the solicitor acted, and if this 
is so, then the solicitor would be entitled to the negotiating 
fee on the mortgagees’ scale. Primd facie, the solicitor 
would also be entitled to the mortgagors’ negotiating fee, 
although it might be deemed policy to forgo the latter. 
The investigating and deducing fees under the Remuneration 
Order, 1882, apply only to freehold and leasehold property, 
so that unless the security here takes the form of a mortgage 
of property of that class, then the scale remuneration would 
not apply to the work other than the negotiating : and the bill 
of costs would have to be made out for such other work 
according to Sched. II. 


Puisne Mortgages Registered same Day. 

(). 3668. The first (puisne) mortgage was registered as a 
class C (i) land charge, the mortgagee not receiving the deeds, 
as they related to other property. On the same date a 
second puisne mortgage was registered in respect of the 
same property, on behalf of a different mortgagee, and the 
reference numbers show the first mortgage was apparently 
registered before the second mortgage, according to the 
numbers given to each of them. The first mortgagees now 
raise the question as to whether the registration gives them 
an effective priority over the second mortgage, and they 
say that there is no provision in the Law of Property Act, 
or the Land Charges Act, which assists in elucidating this 
problem. We see that s. 97 of the L.P.A., 1925, states that 
“every mortgage, etc., shall rank according to its date of 
registration as a land charge, etc.’ but there does not appear 
to be any definition of the word “date” and whether it 
includes the time of registration. 

A. “ Date,” though sometimes used as a shortened form 
of ‘day of the date,” is not its synonym, but means the 
particular time on which an instrument is given, executed 
or delivered: Stroud’s Judicial Dictionary. Under the 
Rules of 1926, applications delivered on the same day are 
treated as delivered at the same time immediately before 
closing time, and registrations appear to rank equally. If, 
as should be the case, the second puisne mortgage Is expressed 
to be subject to the first one, there can be no doubt in equity 
as to which has priority. It may however be possible to 
get the Registrar on a joint application to alter the order : 
r. 13 of the Rules of 1925. It hardly appears to be necessary 
however. Of course, if the second puisne mortgagee did in 
fact claim priority and was unaware of the existence of 
the first puisne mortgage, it might be necessary to go to the 
court for a declaration of rights. 
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Land and Estate Topics. 
sy J. A. MORAN. 
Avcust is always a quiet month in the auction market for 
real property, and this year it was no exception to the rule. 
Sut judging from the number of fixtures September is certain 
to turn over a new leaf, as most of the landed domains included 
in the month’s programme are suitable for division into lots 
and are likely, therefore, to interest speculators. 

* When I was young I showed my beams, but now Pim 
old, my beauty is veiled. Will someone please take an 
interest in me, and rediscover the charm of my old timbering.” 
This staggering invitation, which appeared in the advertising 
pages of The Times recently, took my breath away. At 
first, in the interests of the general community, I thought 
of ringing up the Censor, but on reading further [found 
nothing more was suggested than a purchasing interest in a 
particular ** lot,” that is part of a large estate about to be 
put up to public auction. 

If other auctioneers follow this example, we are likely to be 
in for a lively time. 

A purchaser is being sought for a group of five islands 
off the coast of Brittany. The largest is Beniquet—about 
sixty acres. The islands are virtually self-supporting. 
Fruit and vegetables are grown, cattle, sheep and pigs are 
reared and there is excellent fishing. 

The “ Spread Eagle ” hotel at Medhurst, which has just been 
sold, is the last hotel in England to retain a varlet dressed 
in the picturesque Cromwellian uniform. In 1909 King 
fdward VIT stayed there, and the room in which he slept 
still retains the old quaint post supporting the roof. 

Mrs. Windor Richards is willing to treat for the sale of 
Tenby Castle, her Welsh home. Situate on St. Catherine’s 
Island, off the foreshore of Tenby, it dates from the last 
century, when it was built as a fortress. There is no danger 
of seclusion, as the castle can be reached on foot from the 
mainland at low tide. 

Owing to the death of Sir Edmund Davis, the Chilham 
Castle Estate of 2,100 acres, between Canterbury and 
Ashford, is in the market. The late owner purchased the 
castle in 1918, restored the exterior, and carried out improve- 
ments to the interior to conform to modern ideas of comfort. 
The estate includes a beautiful lake, a heronry, a deer park, 
extensive woodlands and many farms. 

The first Order ever made to preserve a modern building 
against demolition has been approved by the Minister of 
Health. The Order, made by Rochester City Council, was 
in respect of The Foord Almshouses, Priestfields, Rochester, 
built in 1927 and 1932. It was made under the Town and 
Country Planning Act, 1932, enabling local authorities to 
preserve buildings of special architectural and historic interest. 
Previous Orders under this dealt with buildings 
erected not later than the eighteenth century. 

fighty years ago, Lord St. Leonards, on the advent of the 
succession duty, wrote these words: ‘‘ The Succession Duty 
Act has deprived property of half its charms; it is as if a 
blight had fallen on the fair fields of England. Every man 
had the right to keep his parchments—his sheepskins—in his 
own box, in his own house, but no one had a right to pry 
into the contents of his settlements. Now, every man’s 
settlement must be open to the tax office and to the Govern- 
ment of the day, ever on the watch for a new succession, in 
order to levy a new duty.” 

Just as well the noble lord did not live till he was 145. 

Complete instructions to local authorities on the steps they 
are to take to repair dwelling-houses damaged in war-time 
are contained in a circular which was sent out last week by 
the Ministry of Health. It deals fully with the method of 
payment, and the way in which the authorities should secure 
the co-operation of local builders so that the work should 
be done quickly. 


section 








Notes of Cases. 
Court of Appeal. 
Foyster v. New Zealand Shipping Co., Ltd. 


Scott, Finlay and du Pareq, LJJ. 
18th July, 1939. 


Suippinc— CoLtiuiston—Dvury or ONE Suip to Give Way 
COURSE HELD TILL COLLISION UNAVOIDABLE BY HER 
ACTION ALONE —DUTY OF OTHER SHIP. 


Appeal from Merriman, P. 

On the 19th November, 1937, the visibility being fair, 
the steamship “ Hurunui” (9,315 register) 
collided with the ** Reclaim,” a fishing drifter, 87 feet long, 
in the North Sea. The ‘ Hurunui” was proceeding at 
about 11 knots and the * Reclaim” at about 8 knots, her 
course being at right angles with that of the ** Hurunui.”’ 
Under the Regulations for the Prevention of Collisions at 
Sea, arts. 19 and 21, it was the duty of the * Reclaim ” to 
give way to the * Hurunui,” but she kept her course and 
speed till she was so close that a collision could not be avoided 
unless the pilot of the * Hurunui” (who was watching her 
closely and was amazed that she stood on) took some action 
to help her. He accordingly ordered the wheel hard-a-star- 
hoard, and gave one blast on the whistle. He kept his hand 
on the engine-room telegraph, and when the * Reclaim ” 
still took no action rang the engines first to “* stop ” and then 
to * full astern.” Nevertheless a collision occurred and the 

Reclaim ” sank with the loss of all but one of her crew of 
nine. In an action by the personal representative of one of 
the men lost against the owners of the ** Hurunui,”’ Merriman, 
P., gave judgment for the plaintiff holding that her engines 
should have been put full astern earlier and that there had 
not been compliance with art. 21, which provided : ‘* Where 
by any of these rules one of two vessels is to keep out of the 
way, the other shall keep her course and speed, Note. 
When in consequence of thick weather or other cause, such 
vessel finds herself so close that collision cannot be avoided 
by the action of the giving-way vessel alone, she also shall 
take such action as will best aid to avert collision.” 

Scort, L.J., allowing the defendants’ appeal, said that as a 
pure matter of construction, the note to art. 21 seemed 
to assume that the give-way ship would continue to endeavour 
to perform her duties and that the aid of the stand-on ship 
should primarily be directed to helping her to do so (see 
the words * and “ aid”). There were 
two stages in the mental processes of the pilot’s mind corres 
ponding to outward events. As he watched the * Reclaim,” 
expecting her to alter her course he was amazed that. she 
did not and drawing the inference that her look-out must be 
sounded a blast signal. That was the beginning 
of the first stage. The signal was calculated to wake up those 
concerned in the navigation of the ** Reclaim,” and to tell 
them that the * Hurunui” was giving her extra sea-room 
in which to manceuvre. Those were aids to the performance 
of her duty of which they did not relieve her. In the first 
instance the pilot limited his action to helm action, because 
he was sure the * Reclaim” would alter course. He also 
thought he must maintain his speed so as to retain thie 
maximum helm control, for if and when a touching of thie 
two quarters became imminent, he hoped to lessen the force 
of the blow by a sudden hard-a-port helm action which 
would swing the “ Hurunui” away from the “* Reclaim.” 
He had a definite reason for not reversing till he knew the 
was not going to alter course. He could not 
The first stage of his mental processes 
time, till he realised the “ Reclaim ” 
Then the second stage began. 


tons gross 


“alone,” “ also 


absent he 


Reclaim “i 
be blamed for this. 
lasted a very 
was not taking helm action. 
As soon as he realised that the “* Reclaim ” 
alter course he went full speed astern without any delay 
for which he could be blamed in the Admiralty Court. He 


short 


was not going to 
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was justified on the evidence in the expectation, when he first 


decided to take action, that the ‘‘ Reclaim” would alter 
course, for she could then have avoided the ** Hurunui ” 
without difficulty by using either helm. He was not in 


any way to blame. The duty of aiding the “ Reclaim ” 


imposed on him no duty to reverse till he had satisfied himself 


that the natural way of aiding her (i.e., by waking her up 
and giving her more sea-room) was insufficient. He was 
protected by the principle of The Bywell Castle, L.R. 4 P.D. 
219; The Tasmania, 15 App. Cas. 223, and The Utopia 
[1895] A.C. 492. 

Fintay and pu Parca, L.JJ., agreed. 

CounsEL: Noad, K.C., and BE. W. Brightman ; 
K.C., and H. L. Holman. 

Soticrrors : William A. Crump & Son ; Holman, Fenwick 
and Willan, for Chamberlain, Talbot & Bracey, of Lowestoft. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Hayward, 


In re Wester Wemyss; Tilley v. Wester Wemyss. 
Greene, M.R., Finlay and Luxmoore, L.JJ. 
18th July, 1939. 
Crepiror’s ADMINISTRATION ACTION 
Dest or EXECUTRIX HAVING PRIORITY 


ADMINISTRATION 

Estate INSOLVENT 

Ricutr to Rerain. 

Appeal from Crossman, J. (83 Sox. J. 277). 

The testator died in May, 1933. In an administration 
action begun in May, 1934, by a creditor for £1,000, the usual 
order for administration was made prefaced by the admission 
of the defendant, the widow and executrix, that the estate 
was insolvent. In March, 1935, she filed an affidavit in support 
of a claim by her to be a creditor for £6,000, In January, 
1936, she filed another affidavit claiming the right to retain 
the assets towards the satisfaction of her debt subject to 
any claims having priority. By his certificate made in July, 
1938, the Master found that the testator’s debts included 
£2,000 due to the executrix. The question whether she had 
established her right of retainer in respect thereof was reserved 
for the decision of the court on further consideration. The 
court held that she had not lost her right of retainer which 
prevailed against the rights of all creditors save the Inland 
Revenue Commissioners in respect of a sum of £700. After 
payment of this sum the assets were insufficient to discharge 
in full the £2,000 owing to the executrix. She also contended 
that her right of retainer prevailed against the plaintiff's 
right to the costs of the action. She had offered to pay 
those costs as between solicitor and client down to the date 
when she claimed to exercise her right of retainer, provided 
the plaintiff abandoned the rest of his elaim, but this had 
heen refused. Crossman, J., held that the executrix was 
entitled to retain her debt in priority to the plaintiff's costs. 

(GREENE, M.R., dismissing the plaintiff's appeal, said that 
it had been argued (1) that the rule that the executor’s 
right of retainer took priority over the plaintiff's right in 
an administration action to have his costs paid out of the 
fund had been displaced by R.S.C., Ord. LXV, r. 1, in the 
sense that the court was entitled to disregard it and make 
such order as to costs as in the circumstances was just : 
(2) that the Administration of Estates Act, 1925, s. 34 (1), 
wave the costs of administration priority ; (3) that the rule 
did not apply to a case where the effect of the administration 
proceedings had been to establish a claim having priority 
over the executor’s debt and that here the plaintiff, having 
hy his action preserved the assets for the benefit of the 
preferential creditor, the Crown, was entitled to his costs 
in priority to the claim of that creditor and, therefore, in 
priority to the executor’s right of retainer. As to the third 

argument, “the executor having the whole personal estate 
in his hands, so much as is sufficient to answer his own demand 
is, by operation of law, applied to that particular purpose ” 


If there were no administration proceedings in which the 
executor was ordered to bring money into court no difficulty 
arose in the application of this rule, subject to the rights of 
creditors of a higher degree. His lordship referred to Tipping 
v. Power, 1 Hare 405; In re Rhoades [1899] 2 Q.B., at p. 353 : 
Altorney-General v. Jackson [1932] A.C., at p. 3870: and 
Richmond v. White, 12 Ch. D., at p. 363, and said that the 
effect of the authorities was that the assets in respect of 
which the executor was entitled to exercise his right of 
retainer were withdrawn from the pool of assets available for 
payments of debts of the same or a lower degree. Payment 
into court in an administration action was without prejudice 
to the executor’s right and did not affect the substance of 
the situation, that payment being mere machinery for 
preserving the assets pending a decision on the executor’s 
claim. The inevitable result was to preserve the priority of 
that claim, if established, over the plaintiffs costs of action, 
since the result of the establishment of the claim was to put 
the executor back in the same position with regard to the 
assets as he would have been in had he been allowed to exercise 
his right of retainer at the outset. It was fallacious to say 
that the plaintiff stood in the shoes of the Crown and was 
entitled to his costs on the footing that by instituting the 
proceedings he preserved assets for the Crown. There were 
ample funds to meet the Crown’s claim and there was no 
reason to suppose that it would not have been duly met. 
Turning to the first argument, his lordship said that a 
discretionary power as to costs should not be so construed as 
to enable the court to override such a well-established rule 
as that of retainer. As to the second argument, under the 
Administration of Estates Act, 1925, the words * 
aforesaid” in s. 34 (2) did not refer to s. 34 (1). Finlay, L.J., 
had intimated that he agreed with this judgment. 

Luxmoore, L.J., agreed as to arguments 2 and 3, but as 
to argument 1 said that in April, 1934, in an interview with 
the plaintiff's solicitors, the defendant’s solicitors had repre 
sented that the defendant had no claim against the estate. 
Those representations were inaccurate, though made in good 
faith, but there was no reason why the plaintiff was not 
entitled to rely on them or the defendant be bound by them. 
The court ought to exercise its discretion as to costs by 
ordering the plaintiff's costs down to the order for further 
consideration to be paid out of the fund in court, excluding 
the costs of his challenge of the right of retainer. 

CounsEL: Cohen, K.C., and Timins; Evershed, 
Richard Wilberforce. 

Souicirors : Allenborough & Co. ; Bridges, Sawtell & Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


subject as 


K.C., and 


Gatti v. Shoosmith. 
Greene, M.R., MacKinnon and Finlay, L.JJ. 
24th July, 1939. 
ENLARGEMENT OF Time—MiIstakt 
JURISDICTION—R.S.C., Ord. LVIIT, r. 15, 


PrRacricE—APPEAL OF 
LEGAL ADVISER 
Ord. LXIV, r. 7. 
Appeal from Bennett, J. 

Bennett, J., dismissed this action on the 26th May, 1939. 
His judgment was entered on the 19th June. On the 6th July, 
the plaintiff's solicitors sent the defendant’s solicitors a letter 
informing them of their intention to appeal. The time for 
appealing expired on the 7th July, but owing to a misunder- 
standing by the clerk in charge of the matter, who thought 
that it expired on the 31st July, notice of appeal was not given 
till the 15th July. The plaintiff now applied for leave to 
appeal. 

GREENE, M.R., said that till 1909 Ord. LVIII, r. 15, 

regulating the time for appeals to the Court of Appeal, was 

in a different form. Under the rule as it then stood Jy re 

Coles and Ravenshear [1907] 1 K.B. 1 was decided. In May, 





* Blackstone’s Commentaries,” I1th ed., book III, ¢. 2, p. 18. 


1909, after Baker v. Faber [1908] W.N. 9 had been decided, 
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the rule was altered. In A. H. Selwyn, Ltd. v. Baker [1924] 
W.N. 195, it did not appear that the case of Baker v. Faber, 
supra, and the alteration in the rule were brought to the court’s 
attention. His lordship thought that if they had been, the 
court would have regarded the alteration in the rule as 
restoring its freedom of discretion: Kevorkian v Burney 
[1937] W.N., at p. 348. See also Wood v. Manchester Cor- 
poration (1923), unreported, in the Yearly Practice, 1939, 
p. 1283. Under the rule as it now stood, the fact that the 
omission to appeal in due time was attributable to a mistake 
on the part of a legal adviser might be sufficient cause to 
justify the court in exercising its discretion, though there might 
be facts in a case which would make it unjust to allow an 
appellant to succeed on that argument. The discretion being 
a perfectly free one, the only question was whether, on the 
facts of this particular case, it should be exercised. It should 
be exercised and leave to appeal would be given. 

MacKinnon and Fintay, L.JJ., agreed. 

CounsEL: Hon. Hubert Parker ; Danckwerts. 

Soxicrrors : Gasquet, Metcalfe & Walton ; Walmsley and 
Stansbury, for E. W. M. Harvey & Dalton, of Bournemouth. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Egerton v. Jones. 
Greene, M.R., MacKinnon and Finlay, L.JJ. 25th July, 1939. 


MortGAGE—LeASEHOLD PREMISES—FOoORFEITURE INCURRED 
BY TENANT—ACTION FOR PossEssION—RELIEF CLAIMED 
BY MortGaGEes—TERMs—Law or Property Act, 1925 
(15 Geo. 5, c. 20), s. 146 (4). 

Appeal from Hilbery, J. 

The defendant, M.J., held a lease of a house in Paddington. 
The lease granted in 1857 was for a term of ninety-seven and 
a quarter years. The plaintiffs, the landlords, were the 
trustees of the Paddington Estate. In 1935, the Portman 
Building Society advanced M.J. £770, and she demised the 
premises to the society by way of mortgage and attorned 
tenant to them. In January, 1939, the defendant was 
charged at Marylebone Police Court with keeping the premises 
as a brothel contrary to the Criminal Law Amendment 
Act, 1885, s. 13 (1), and on conviction was fined £40 and 
twenty guineas costs. On the 25th January, the plaintiffs 
served her with notice to quit under the Law of Property 
Act, 1925, s. 146, and on the 16th February they commenced 
an action for possession, claiming that her acts constituted 
a nuisance or disturbance contrary to a covenant in the 
lease. On the 20th March, the Master made an order for 
possession, which was affirmed by the Judge in Chambers 
on the 28th March. M.J. informed the society of the pro- 
ceedings on the 3lst March. They obtained leave to appear 
and having entered an appearance, issued a summons for 
relief under the Law of Property Act, 1925, s. 146 (4). At 
the first hearing of the summons it was stated that the Court 
of Appeal had granted M.J. leave to appeal. The summons 
was accordingly adjourned till after the hearing of the appeal, 
which was dismissed on the 15th May. The summons for 
relief was restored. On the 2Ist June the Master granted 
the society relief from forfeiture but (as the costs of M.J.’s 
unsuccessful attempts to obtain relief against forfeiture were 
probably irrecoverable against her personally) he ordered 
the society to pay the plaintiffs’ costs of the action and of 
her appeals and of the proceedings for relief, to be taxed 
as between solicitor and client, and also to pay all arrears of 
rent. Hilbery, J., varied the order by striking out the 
part ordering the society to pay the costs of and in the action 
against M.J. 

GREENE, M.R., allowing the plaintiff's appeal, said that 
if it appeared that the judge had taken into consideration 
something which he should not, or had omitted to take into 
consideration something which he should, or if on all the 
facts the court was satisfied that the discretion had been 
wrongly exercised, it should interfere. Here he could not 





have had in mind that, without apparent justification, he 
was not putting the plaintiffs back into the position in which 
they would have been had forfeiture not occurred, a position to 
which they were primd facie entitled. Nor could he have had 
in mind that his order was putting the mortgagees as sub-lessees 
in a better position than the mortgagor could ever have been 
in. Further, the plaintiffs in the action were not seeking to 
enforce the special rights given by the Criminal Law Amend- 
ment Act ; they were merely seeking to enforce the covenant 
in the lease. The substantial point was that the plaintiffs 
began the proceedings and during their continuance gave no 
notice to the mortgagees. If the ejectment action had been 
carried to a conclusion and the plaintiffs had re-entered, the 
mortgagees would have lost all right to apply for relief: 
Rogers v. Rice [1892] 2 Ch.170. That was one of the risks of a 
mortgagee. The plaintiffs in such a case as this were not 
obliged to join the mortgagees as defendants to an action for 
possession. The fact that they did not do so should not be 
made a ground for relieving the mortgagees of some of the 
terms which primé facie should be imposed on them. Even 
had the plaintiffs re-entered without giving notice, nothing 
could be said against them. There was no obligation on the 
plaintiffs in law or in propriety to give the mortgagees notice of 
what was happening. Their conduct in not giving notice down 
to the time when the mortgagees came on the scene did not 
justify the court in allowing the mortgagees to obtain relief as 
against them without properly recouping them the reasonable 
expenses to which they had been put in connection with the 
breach of covenant. The court was entitled to interfere with 
the judge’s discretion. It had been offered that the judgment 
against M.J. for costs should be assigned to the mortgagees, and 
a provision to that effect should be incorporated in the order. 
The costs should be solicitor and client costs. 

MacKinnon and Fintay, L.JJ., agreed. 

CounsEL: Slade, K.C., and Sir Shirley Worthington-Evans ; 
Denning, K.C., and Overton. 

Soxicrrors : Trower, Still & Keeling ; Hewlett & Co. 

[Reported by Francis H. Cowrer, Esq., Barrister-at-Law.] 


Appeals from County Courts. 
Rowan v. Universal Insurance Co., Ltd. 


Scott, Clauson and Goddard, L.JJ. 

lith July, 1939. 
TAXICAB BY Fire — TAXIMETER 
LIABILITY OF INSURANCE COMPANY. 


INSURANCE Loss 
DESTROYED 
Appeal from Brentford County Court. 

A taxicab belonging to the plaintiff under a policy of 
insurance issued by the company was insured for twelve 
months. The proposal was on the company’s own printed 
form, headed: “ Proposal for insurance of taxicabs.” The 
policy provided: ** The company will indemnify the insured 
against loss or damage to any of the insured’s motor vehicles 
described in the schedule hereto including the accessories 
belonging thereto thereon caused by fire . . . up to the market 
value of the motor vehicle at the time such loss or damage 
but not exceeding in any event the sum stated in the schedule 
hereto.” There was an overriding limit of £150. The vehicle 
having been destroyed by fire, His Honour Judge Drucquer 
held that the plaintiff could only recover £80, its market 
value, and that he could not recover £25 in respect of the 
taximeter. 

Scort, L.J., allowing the plaintiff's appeal, said that the 
whole question was whether the policy covered the taxi- 
meter. A taxicab was a motor vehicle with a taximeter 
on it and the words “ including the accessories belonging 
thereto thereon’ covered the taximeter. 

CLauson and Gopparp, L.JJ., agreed. 

CounsEL: Farleigh ; Manningham-Buller. 

Soricrrors: F.C. Green & Son; A. D. Vandamm & Co 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 
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Rynhold v. Phillips. 
Scott, Clauson and du Pareq, L.JJ. 
18th and 19th July, 1939. 


LANDLORD AND TeENANT—ReEntT Restriction ActTs— 
DWELLING-HOUSE Ler IN Two  Parrs—LANDLORD 
REGAINING POSSESSION OF ONE IN 1924—WuoLE House 
SoLp To TENANT OF OTHER PARtT—HovseE RE-LET IN 
DIFFERENT SUB-DIVISIONS IN 1928—Nor REGISTERED AS 
DECONTROLLED—KErrect—RENtT AND MortGaGE INTEREST 
RESTRICTIONS (AMENDMENT) Act, 1933 (23 & 34 Geo. 5, 
c. 32), s. 2. 

Appeal from Marylebone County Court. 


In 1923 and 1924 a ten-roomed dwelling-house in Willesden 
was let in two parts, the first and second floors to the 
plaintiff and the ground floor and basement to another 
tenant, each part being controlled by the Rent Restriction 
Acts. In 1924 the landlord came into possession of the 
lower part, subsequently selling the whole house to the 
plaintiff. The whole house thereby became decontrolled 
(Rent and Mortgage Interest Restrictions Act, 1923, s. 2). 
The plaintiff lived in the house from 1924 to 1928 when she 
let it out in separate tenements. One of these, let to the 
defendant at 18s. a week, consisted of two rooms in the 
former lower tenement and one in the former upper tenement. 
Its rateable value on the “ appointed day ” under the Rent 
and Mortgage Interest Restrictions (Amendment) Act, 1933, 
did not exceed £20. On the passing of that Act the plaintiff 
did not register it under s. 2 (2) thereof. The rateable value 
of the whole house was £33 10s. in 1914, £40 in 1931, and 
£46 in 1939. The defendant having been sued for arrears 
of rent contended that the house had been recontrolled by 
virtue of s. 2 (2) of the 1933 Act, and that the standard rent 
His Honour Judge Drysdale-Woodeock gave 
judgment for the plaintiff. 

Scorr, L.J., dismissing the defendant’s appeal, said that 
the case was covered by For v. Marshall, 83 Sou. J. 33; 
55 T.L.R. 283. By s. 2 (2) of the 1933 Act, where 2 dwelling- 
house of the rateable value therein specified let as a separate 
dwelling immediately before the passing of that Act would 
have been within the Rent Restriction Acts but for the 1923 
Act, the landlord was called on to register the house as 
decontrolled with the provision that if he did not it was 
deemed to be a controlled house. Here, as the landlord had 
not applied for registration, the question was whether this 
tenement could be treated as falling within s. 2 (2). If it did, 
the rent was a controlled rent. To the new tenements 
sub-divided in 1928, s. 2 (2) of the 1933 Act did not apply. 

CLauson and pu Parca, L.JJ., agreed. 

CounsEL: 7’. Southall; F. Whitworth. 

Souicirors : J. Gaster ; N. Mackover. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


was Ils. 


High Court—Chancery Division. 
Delgoffe v. Fader. 


Luxmoore, L.J. (sitting as an additional judge of the 
Chancery Division). 
17th July, 1939. 

(irt—Donatio  mortis causa—BAG HANDED OVER 

CONTENTS INCLUDING JEWELS, MONEY AND BANK PASsBOOK 

Wuetuer Money in Account PAssep. 

The deceased, having fallen ill, asked the plaintiff, who was 
a friend, to unlock a medicine chest for her and take from 
it her wardrobe key with which to open the wardrobe so as to 
get a black bag. She said to her: “If I should die you 
are to have everything in this bag.” The contents included 
some money, jewellery and trinkets and an envelope enclosing 
a Midland Bank deposit account passbook showing a credit 
account of £933 &s. Soon afterwards the deceased went to 
hospital, where she stayed three weeks, after which she was 





removed, not because she was cured, but because she wished 
to be taken to the plaintiff's home. Two or three days later 
she asked the plaintiff to fetch the bag from her home and 
when this had been done, she gave it to her saying: “ Put 
this into your wardrobe so that I can keep my eye on it. 
Should I die [ wish you to have the bag and everything 
which is in it.” Very soon afterwards she was taken to 
hospital again where she died nine days later. The plaintiff 
now claimed the whole contents of the bag including the 
amount of the deposit at the bank. (The deceased had no 
current account.) 

Luxmoore, L.J., referred to In re Dillon, 44 Ch. D., at p. 81, 
and In re Weston [1902] 1 Ch. 680, and said that the bank 
manager had given evidence that this deposit account passbook 
was not essential to be produced if the depositor wished to 
pay in or draw out money to the credit of her account. Seven 
days’ notice of withdrawal of money was required, the usual 
method of withdrawal being by transfer on written instruc- 
tions from deposit to current account or a signed receipt 
handed to the bank. If the passbook were lost no indemnity 
to the bank would be required. This evidence showed that 
the passbook was not a document of title necessary to the 
withdrawal of the money and so far as that money was con- 
cerned, there was no valid donatio mortis causa. As to the 
jewellery, trinkets and money in the bag, the deceased had 
parted with the possession of the bag to the donee on the 
second occasion. The action succeeded as to those articles. 
As the plaintiff had succeeded in part only there would be no 
order as to the costs of either side. 

CounseL: Rawlence ; A. A. Watson. 


Souicirors: Ford, Michelmore & Co.; Watson, Sons and 


Room. 
[Reported by FRANCIS H. COWPER, Esq., Barrister-at-Law.] 
In re Smithers; Watts ». Smithers. 
Crossman, J. 19th and 20th July, 1939. 
Witt — Construction ** SECURITIES ”” MEANING 


Direction To Pay Desrs—Girt or “THE REMAINDER OF 

THE Money ”—Score. 

The testatrix, who died in 1937, made her will by filling up 
a printed form. After appointing executors and directing 
that all just debts and funeral and testamentary expenses 
should be paid the will continued : * [ give and bequeath unto 
my son Bernard Smithers when my securities have been 
converted into cash two-thirds of the proceeds. To my son 
Harry Otway Smithers £500. To my son Leonard Smithers 
the remainder of the money.” The estate valued at £2,812, 
included (1) 4 per cent. Vietory Bonds (bearer) ; (2) shares in 
the Alexandra Engineering Works (bearer); (3) 7 per cent. 
cumulative preference stock in Lever Brothers, Ltd. : (4) 5} 
per cent. Dominion of Canada Registered Stock, 1950-55 ; 
and (5) 3 per cent. New Zealand Inscribed Stock, 1952-55. 
There was also cash at her house and a deposit account at her 
bank besides jewellery and furniture. The questions arose : 
(1) what ‘“ my securities’? comprised, and (2) what “* the 
remainder of the money ” comprised. 

Crossman, J., said that “the proceeds” meant the proceeds 
of conversion of what the testatrix described as ‘ my 
securities.” It had to be determined what “ my securities ” 
included. His lordship referred to In re Rayner [1904] 1 Ch., 
at p. 188, and In re Neville [1925] Ch., at p. 52, and said 
that “ securities’? was commonly used as a synonym for 
investments or property dealt with on the Stock Exchange, 
but the word had a primary meaning and something was 
needed to displace it. In Singer v. Williams [1921] 1 A.C., 
at p. 49, Lord Cave said: “‘ The word denotes a debt or claim 
the payment of which is in some way secured.” His state- 
ment expressed what had to be considered here. His lordship 
referred to Ln re Hutchinson, 88 L.J. Ch. 352, and In re Scorer, 
74 L.J., Ch. 196, and said that it had to be considered whether 
there was here sufficient context to show that the word should 
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be given a wider meaning. If no such context could be found; 
then, whatever the court’s view of the intention of the testatrix 
(which after all was a matter of guessing) the word should be 
limited to securities in the strict sense. Of the items in the 
estate the first, fourth and fifth were securities in the strict 
sense. There was no sufficient context to enable the court 
to construe “my securities’ otherwise than in the strict 
sense and the other items could not be included. ‘‘ Two-thirds 
of the proceeds ” did not pass the second and third items. 
The next question was the meaning of * the remainder of the 
money.” For Leonard Smithers it had been argued that this 
meant the residuary personal estate : In re Mellor [1929] 1 Ch. 
446; In re Emerson [1929] 1 Ch. 128; In re Shaw [1929] 
W.N. 246. His lordship held that the gift was one of the 
residuary personal estate. 

CounsEL: A. Ormerod ; G. Upjohn ; 
Denys Buckley ; Richard Wilberforce. 

Soxicrrors : Coward, Chance & Co. ; Walker, Martineau 
and Co.; Montagws and Cor & Cardale, for Snell & Co., of 


Tunbridge Wells. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


N. Armitage ; Hon. 


High Court—King’s Bench Division. 

B. Sunley & Co., Ltd. ». Cunard White Star, Ltd. 
Hallett, J. 6th July, 1939. 
ConTRACT—MACHINERY REQUIRED AT SITe or  Prorir- 

MAKING OPERATION—-LATE DELIVERY BY CARRIER IN 

BREACH OF ConTRACT—MEASURE OF DAMAGES. 

Action for damages for breach of contract. 

The plaintiffs having secured a contract to level a site for 
an aerodrome at Guernsey, the defendants, in breach of 
contract, delivered in Guernsey a week late certain machinery 
needed for their operations by the plaintiffs, who now claimed 
damages for that breach. 

Hauwett, J., said that the plaintiffs, relying on principles 
to be extracted from The Mediana, [1900] A.C. 113, 
argued that they were entitled to compensation ascertained 
by calculating what sum would express in money the 
value of the use made of the machines. The defendants 
contended for a method of computing the damages which 
produced little more than a nominal! result. No direct 
assistance was to be derived from the authorities on the 
matter. Excepting The Edison,77 Sox. J. 176; [1933] A.C. 449, 
the claimants in every case dealing with this subject were the 
owners of an article not used for making profit. It was 
therefore necessary to consider whether the principles applied 
in The Mediana and similar cases had any application where 
the claim was founded on contract and not on tort. In tort 
damages could be awarded where the loss was not of a financial 
kind, but on a breach of contract the only kind of loss which 
was the subject of compensation was a financial one. 
Counsel for the plaintiffs, in arguing that they had had a 
financial loss here, could rely on The Susquehanna [1926] 
A.C. 655, where Lord Blanesburgh drew, adversely to 
the claimants, who were a non-profit-making concern, a 
distinction between such a concern and one trading for profit. 
Tort was further different from contract in that, with tort, 
the damages flowed from the tortious act, and it was 
immaterial that the particular kind of damage suffered was 
not in the contemplation of either party, whereas with 
contract the claimant must show that the damage for which 
he claims was not of a special kind, but such as to be within 
the contemplation of the other contracting party. The 
plaintiffs argued that the damage which they had suffered 
would certainly be contemplated by the defendants as likely 
to result from late delivery of the machines—namely, loss of 
use of the machines in their profit-making operations on the 
aerodrome. In his (his lordship’s) opinion, it would, on the 
whole, be wrong to discard The Mediana, supra, and similar 


Support for that opinion could be derived from Clydebank 
Engineering & Shipbuilding Co. v. Don Jose Ramos 
Yzquierdo y Castaneda [1905] A.C. 6, an action founded 
on contract, where Lord Halsbury said that agreed damages 
were recoverable for non-delivery of a warship although it 
was not an object used for commercial purposes. That 
afforded some ground for the view that the doctrine in 
The Mediana, supra, and The Greta Holme (1897] A.C. 596, 
was not limited to claims founded on tort. The defendants, 
after arguing on that point, that the plaintiffs could only 
recover if they could show a direct financial loss, such as a 
penalty incurred for not finishing the contract work in time 
owing to the defendants having deprived them of their 
machines, proceeded to argue on the second point, that any 
damage which the plaintiffs had sustained was too remote, 
and that they could only be awarded the third head of 
damages set out by Lord Wright in The Edison [1933] A.C., 
at p. 468. In his (Hallett, J.’s) opinion, that head of loss 
did not fit the present circumstances at all. On the other 
hand, in The Greta Holme, supra, the full hire was not 
taken as the measure of damages. Mere interest on capital, 
however, plus mere depreciation, was not the most that the 
plaintiffs could recover. His (his lordship’s) conclusion on 
the authorities was that they were entitled to the true value 
to themselves, as best it might be ascertained, of the machines 
in the way in which they could have been used at Guernsey 
during the lost week. There would be judgment in their 
favour for £250. 

CounsEL: Blanco White, K.C., and Holroyd Pearce ; 
A. J. Hodgson and K. Diplock. 

Soxicrrors : Munton, Morris, King & Co. ; Hill, Dickinson 


and Co. 
Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Wirth v. Weigel Leygonie & Co., Ltd. 
du Pareq, L.J. (sitting as an additional judge). 
12th July, 1939. 

ConTRACT--TRANSACTIONS OF THIRD PERSON FINANCED BY 

PLatntirr—LeETTER FROM DEFENDANTS TO PLAINTIFF 

PROMISING REPAYMENT OF SPECIFIED SuM—PRoMIsSORY 

Nore or GuARANTEE—Stame Duty PayaBLe—BILLs or 

EXxcHANGE Act, 1882 (45 & 46 Vict., c. 61), s. 3 (1)—Srame 

Act, 1891 (54 & 55 Vict., c. 39), ss. 1, 33 (1), Sched. I. 

Action tried by du Pareq, L.J., sitting as an additional 
judge. 

On the 7th March, 1935, the plaintiff Wirth entered into 
a written agreement with one, Kischner, which provided that 
Wirth should open a banking account with £3,000 to be used 
for financing Kischner’s overseas transactions in the following 
manner: Wirth was to have sole rights of disposal over the 
account ; he was to remit amounts required on Kischner’s 
instructions, provided that Kischner simultaneously gave a 
guarantee of repayment by a “ credit-worthy forwarding 
agent.” The guarantee was to secure repayment to the 
plaintiff irrevocably within a fixed period, and he was to be 
remunerated by receiving one-third of Kischner’s total net 
profits, with certain minimum rates. At the same time 
Kischner made the following arrangements with the defendant 
company. He opened an account called Account No. 3 with 
the defendants, who were to make payments in respect of 
consignments handed over to them for shipment, the payments 
to be considered as advances and subject to certain terms. 
In order to obtain payment the defendants were to submit 
to the plaintiff Wirth a letter for every amount required, 
with a confirmation that that amount would be repaid on a 
certain date. On receiving a confirming letter in respect of 
any particular transaction from the defendants, Kischner was 
to write to them confirming repayment to them of the 
particular advance not later than the date specified in their 
letter to Wirth. On Kischner’s paying the defendants, they 
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particular transaction “in fulfilment” of their “ under- 
taking.” The letter thus to be written by the defendants to 
the plaintiff in respect of the transaction contained the words : 
“We confirm herewith that we undertake to pay irrevocably 


the sum of £... to you...on.. . (date) in respect of 
the above-mentioned reference,’ being signed by the 
defendants. At an interview a representative of the defendant 


company, who had seen a copy of the agreement between 
Kischner and the plaintiff, informed the plaintiff, referring 
to that agreement, that he would get his money back in any 
case, as he had it in black and white. After the arrangement 
had operated in respect of a great many transactions, 
Kischner made default to the defendants at a time when the 
plaintiff held letters from the defendants in respect of sums 
totalling £2,450. The defendants having refused to pay that 
sum, the plaintiff brought this action claiming repayment. 
The defendants contended, inter alia, that the plaintiff 
alleged a special promise on their part to answer for the debt, 
default or miscarriage of another person, which was invalid 
for failure to comply with s. 4 of the Statute of Frauds ; that 
the letters were promissory notes and invalid because not 
stamped; and that Wirth was in partnership with Kischner. 

pu Parca, L.J., said that there was no partnership between 
the plaintiff and Kischner and that the mere fact that a lender 
was remunerated by interest on his loans which varied with 
profits was insufficient to make him a partner in the business 
yielding those profits. The defendants were under no 
liability to the plaintiff except under the letters passing from 
them to him, and the plaintiff could accordingly not establish 
his claim without reference to them. Those letters did not 
constitute promissory notes within the meaning of either 
s. 33 (1) of the Stamp Act, 1891, or s. 83 (1) of the Bills of 
Exchange Act, 1882. They were not unconditional promises 
to pay and contained references to unspecified provisions in 
a separate agreement, so that there was more in them than a 
mere promise to pay a definite sum. Also, the letters were 
not guarantees by the defendants of repayment of sums due 
to the plaintiff. His lordship held that each of the letters 
sued on should have been stamped with a sixpenny stamp as 
an agreement. The documents having been stamped, and 
the appropriate penalties paid, judgment was entered for the 
plaintiff for the sum claimed. 

COUNSEL: Quintin Hogg and R. C. Rougier ; A. T. Denning, 
K.C., and R. M. Wilson. 

Soticrrors : Herbert Baron & Co. ; Tanner & Worley. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Repford, Ltd. v. Mather & Crowther, Ltd., and Another. 

26th July, 1939. 

PAssING OFF—COMPLAINT OF PASSING OFF INDIVIDUAL AS 
AUTHOR OF Book WRITTEN BY ANOTHER PERSON— WHETHER 
A VALID CAUSE OF ACTION. 


Humphreys, J., and a Special Jury. 


Action for alleged injurious falsehood and passing off. 

The plaintiff company carried on the business of advertising 
and marketing consultants, and were the compilers of a 
book called ‘* Investigated Press Circulations.”” The second 
defendant, one Morison, was, until 1933, a servant of the 
plaintiffs, and in 1937 became employed by the first 
defendants, a company of advertising agents. In July, 1937, 
the defendants caused to be published in the issue of the 
“ Statistical Review ” for that month, infer alia, the following 
words, with a photograph of Morison: ‘* Probably there are 
still a few whirls and eddies left over in Fleet Street from the 
great storm of 1932—when Repford’s ‘ Investigated Press 
Circulations’ appeared ... and T. D. Morison, Repford’s 
Managing Director, was hailed . . . But gradually the . . . 
true value of the book was recognised. Morison’s complete 
sincerity and unusual ability have been proved beyond doubt 
... he is among the greatest experts on media in the 
country . . . you may be interested to learn that Morison . . . 








is now Director . . . of the marketing and media department 
of Mather & Crowther, Ltd.” The plaintiffs alleged- that 
the real author of the book in question had, to Morison’s 
knowledge, been another person in their employ, and that 
Morison’s work in connection with it had only been in a 
clerical and administrative capacity. They alleged that 
by the words quoted the defendants meant that the plaintiffs 
were not the compilers of the book, and that its author was 
in the defendant company’s employ, and they accordingly 
claimed damages for, inter alia, injurious falsehood in the 
publication of those words. The plaintiffs further pleaded, 
in para. 11 of their statement of claim, that “ alternatively, 
by writing and/or publishing the said advertisement, the 
defendants or one of them falsely passed off the defendant 
Morison as the writer, author, creator or compiler of the said 
book, the plaintiffs’ property, and /or as having been managing 
director of the plaintiffs.” The defendants denied, inter alia, 
that the words in question were false or published maliciously 
or with the intention of injuring the plaintiffs. The jury, 
in answer to questions left to them, found that the natural 
and ordinary meaning of the words was that the author, etc., 
of the book in question was in the employment of the 
defendant company and so no longer in that of the plaintiffs ; 
that the words were accordingly false ; that Morison, but 
not the defendant company, published the words maliciously ; 
that the publication caused the plaintiffs £150 actual loss 
in their business; that the defendants by publishing the 
words falsely passed off Morison as the author, etc., of the 
book ; that the publication of the words was calculated to 
deceive the public, and that the damages to be awarded for 
that passing off were £500. On that verdict the question 
was then argued whether the plea in para. 11 of the statement 
of claim disclosed any cause of action in law known to the 
law, counsel for the defendants having objected, before 
the question of fact on that issue were left to the jury, that 
it did not. 

Humpnureys, J., said that, although the defendant company 
were acquitted of any malice in publishing the words, Morison 
was acting within the scope of his authority as an employee 
of the defendant company in publishing those words. 
Accordingly, the malice of the agent must be imputed to 
the principal, and the company were in law responsible. 
As to the allegation of passing off, he (his lordship) had 
never yet come across a case in which damages were sought 
in the name of a passing-off action for the passing off of a 
man as being the author of a book of which be was not in 
fact the author. He had thought that that might be another 
way of stating the proposition that the defendants had 
falsely passed off the book as having been written by Morison ; 
but counsel for the defendants would not accept that. He 
said that such a proposition would merely be another way 
of alleging the injurious falsehood, and he argued that the 
plea in question comprised an actionable wrong if the words 
complained of were found to have deceived the public. 
He (his lordship) was not satisfied that the plea disclosed 
any cause of action known to the law ; there would, therefore, 
be judgment for the plaintiffs for the £150 only. 

CounsEL: G. D. Roberts, K.C., and Neil Lawson; G. O. Slade. 

Soxicirors: Neave & Neave ; Mayo, Elder & Co. 

[Reported by R. C. CALBURN, Esq., Larrister-at-Law.] 








Obituary. 
Mr. D. J. GLENISTER. 

Mr. Douglas James Gilenister, solicitor, of the firm of 
Messrs. Davenport Jones & Glenister, of Eastbourne and 
Hastings, died on Wednesday, 23rd August, at the age of 
fifty. Mr. Glenister was admitted a solicitor in 1929. 
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The Manager, 29/31, Breams Buildings, London, E.C.4. 








THE SOLICITORS’ JOURNAL. 





September 2, 1939 














Legal Notes and News. 


Honours and Appointments. 


King has approved a recommendation of the Home 
KENNETH SPENCER Woop be appointed 


The 
Secretary that Mr. 
Recorder of Smethwick in the place of Mr. A. J. Long, K.C., 


who has been appointed Recorder of West Bromwich. 
Mr. Wood was called to the Bar by the Middle Temple in 1922. 





Notes. 


The Secretary for Mines has appointed Mr. Patrick R. J. 
Barry, K.C., as Commissioner to hold a formal investigation 
into the causes and circumstances of the explosion on 6th June 
in the Astley Green Mine, Lancashire. Mr. F. H. Wynne, 
H.M. Chief Inspector of Mines, will act as assessor in the 
investigation. 

Persons who intend to apply for licences to carry on the 
business of dealing in securities on and after the appointed 
day (the date of which will be determined later) are reminded 
that applications must be lodged with the Comptroller of the 
Companies Department, Board of Trade, 4, Central Buildings, 
Matthew Parker Street, London, S.W.1, not later than 
15th September. 

The efforts of Scotland Yard to encourage co-operation 
between the police of all countries include invitations to 
visit London and study the methods of preventing and 
detecting crime. This year, it is stated, the work in this 
direction has been more successful than in any previous 
year, over 1,000 police visitors having been received and 
given exceptional opportunities of seeing the police machinery 
in London in operation. 

The tribunal appointed to consider applications for inclusion 
in the Register of Conscientious Objectors from the area 
comprising the Counties of Sussex, Kent, Surrey, Buckingham- 
shire, Berkshire, and parts of Essex, Bedfordshire, and 
Hertfordshire, will hold its first meeting at the Shoreditch 
County Court, 19, Leonard Street, E.C.2, at 2 p.m. on 
Wednesday, 6th September. The chairman of the tribunal 
will be His Honour Judge David Davies. 

The Home Secretary has appointed Sir Harold Morris, K.C., 
to hold an inquiry under s. 73 (5) of the Factories Act, 1937, 
on the question of reducing the permissible amount of overtime 
employment of young persons aged sixteen or over in the 
pottery industry. The inquiry will open at 10.30 a.m. on 
Wednesday, 20th September, in the Grand Committee Room 
at the Town Hall, Stoke-on-Trent, and any organisation or 
person who in his opinion is affected may appear either in 
person or by counsel, solicitor, or agent. Any organisation 
or person who may desire to make representations at the 








inquiry should give notice in writing, not later than 
13th September, to the Secretary, 1, Abbey Garden, Great 
College Street, London, S.W.1. 

Wills and Bequests. 

Mr. Hubert Lister Farrar, solicitor, of Bowden, late of 
Manchester, left £21,927, with net personalty £21,389. 

Mr. Walter Ernest Mawdsley, solicitor, of Birkdale, Lanes, 
left £104,461, with net personalty £88,973. He left £100 
to St. James’s Church, Birkdale. 

COUNTY COURT CALENDAR FOR SEPTEMBER, 1939. 


The following are the dates of sittings on Circuit 36, which 
arrived too late for inclusion in the 
issue :— 


Calendar in last week’s 


Circuit 36—Berkshire, etc. 
His Hon. JUDGE CoTEsS-PREEDY, K.C. 

*Aylesbury, 8 (R.B.), 29. 
Banbury, 

Buckingham, 

Chipping Norton, 
Henley-on-Thames, 
High Wycombe, 28 
*Oxford, 25 (R.B.) 
*Reading, 
Shipston-on-Stour, 
Thame, 

Wallingford, 

Wantage, 
*Windsor, 

Witney, 


* = Bankruptcy Court. 








Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (24th August 1939) 4%. Next London Stock 
Exchange Settlement, Thursday, 7th September 1939. 


Mini oxi- 
wet, Price a... mate Vil 
ri ae | 1980 | Yd. leedem _ 
ENGLISH GOVERNMENT wesernen: £s.d. £8. d 
Consols 4% 1957 or after .. FA 98} 4 1 3 
Consols 24% .. . . JAJO 62; 4 0 0 ~ 
War Loan 34% 1952 or after JD) 883/319 1 _— 
Funding 4% Loan 1960-90 .. MN 102} 318 1) 316 6 
Funding 3% Loan 1959-69 .. AO| 89 |3 7 5/312 1 
Funding 23% Loan 1952-57 JD) 8838/3 2 2/312 8 
Funding 24% Loan 1956-61 .. AO! 81/3 1 9/315 9 
Victory 4% Loan Av. life 21 years MS 102xd 318 5/317 2 
Conversion 5% Loan 1944-64 .. MN 106}/414 2/3 6 2 
Conversion 34% Loan 1961 or after AO 87}xd 4 0 0 oo 
Conversion 3% Loan 1948-53 MS 9445 3 3 6° 310 0 
Conversion 24% Loan 1944-49 .. AO 93pxd 213 8/3 6 0 
National Defence Loan 3% 1954-58 JJ 92 |3 5 3/311 9 
Local Loans 3% Stock 1912 or after JAJO 74 /4 1 1 — 
Bank Stock .. -- AO2955 |4 14) — 
Guaranteed 23% Stock (Irish Land io - 
Act) 1933 or after .. JJ 67 421 _ 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after ‘ JI 7 40 0 _— 
India 44% 1950-55 MN 104 |4 6 6/4 010 
India 34% 1931 or after JAJO 80 |4 7 6 — 
India 3% 1948 or after : .. JAJO 67 |4 9 7 ~ 
Sudan 44% 1939-73 Av. life 27 years FA 103 4 7 5 (+4 6 
Sudan 4% 1974 Red. in part after 1950 MN 100 4 0 0/4 O 
Tanganyika 4% Guaranteed 1951-71 FA 100 |4 00 >4 0 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 101 |4 9 1/4 1 
Lon. Elec. T. F. Corpn. 2% 1950-55 FA) 83 |3 0 3'319 1 
COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ 88 |41011 415 0 
Australia (Commonw’ th) 3% | 1955-58 AO 72 43 41/5 7 9 
*Canada 4% 1953-58 MS 103 |317 8|'315 9 
Natal 3% 1929. _ er s JI 909 36 8/)4 7 4 
New South Wales 34% 1930-50 .. JI 82 |4 5 4/515 0 
New Zealand 3% 1945 s -- AO 83 |312 3/615 11 
Nigeria 4% 1963 bs i -- AO 100 |4 00/4 0 0 
Queensland 34% 1950-70... - JI 80 |4 76,415 4 
South Africa 34% 1953-73 JD 909 317 9 4 Ol 
Victoria 33% 1929-49 AO 84 |4 3 4/512 9 
CORPORATION STOCKS 
Birmingham oe 1947 or after oe JJ) 73 |4 2 2 _— 
Croydon 3% 1940-60 . ° -- AO 8 |310 7/4 1 6 
Essex County 34% 1952-72 . -- JD 954/313 4/3 14 10 
Leeds 3% 1927 or after je JI 7 |4 0 0 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase... JAJO. 87 | 4 0 6 — 
London County 23% Consolidated 
Stock after 1920 at option of Corp. MJSD 59 | 4 4 8 — 
London County 3% Consolidated 
Stock after 1920 at option of _ MJSD, 72 |4 3 4 — 
Manchester 3% 1941 or after . FA| 73 |4 2 2 — 
Metropolitan Consd. 24% 1920-49 .. MJSD 92 214 4. 3 9 2 
Metropolitan Water Board 3% “A” 
1963-2003 .. - AO) 73 |4 2 2/4 4 4 
Do. do. 3% “B” 1934-2003 MS 74 |4 11/4 3 4 
Do. do. 3% “‘ E”’ 1953-73 JJ; 84 (311 5/317 1 
*Middlesex County Council 4% 1952- 72 MN 103 |317 8/314 1 
* Do. do. 44% 1950-70... -- MN 106 §4 411/316 5 
Nottingham 3% LIrredeemable -- MN 7 /| 31811 — 
Sheffield Corp. 33% 1968 .. es JJ) 93 (315 3/318 1 
ENGLISH RAILWAY DEBENTURE AND Middle 
PREFERENCE STOCKS Price. 
Gt. Western Rly. 4% Debenture .. JJ 944 4 4 8 — 
Gt. Western Rly. 44% Debenture .. JJ} 102 |4 8 3 _ 
Gt. Western Rly. 5% Debenture .. JJ 1123/4 811 — 
Gt. Western Rly. 5% Rent Charge .. FA 106 414 4 we 
Gt. Western Rly. 5% Cons. Guaranteed MA, 1090 5 00 a 
Gt. Western Rly. 5% Preference MA 80 6 5 0 — 
Southern Rly. 4% Debenture sp JJ) 944 4 4 8 _ 
Southern Rly. 4% Red. Deb. 1962-67 JJ 1014 3:18 10/318 0 
Southern Rly. 5% Guaranteed MA! 105 |415 3 _ 
Southern Rly. 5% Preference MA 80 (6 5 O nn 





* Not av. ailable | to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; in the case of other Stocks, as at the latest date. 
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